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Highlights 


Cumulative  List  of  Public  Laws— The  first  cumulative 
list  of  public  laws  for  the  first  session  of  the  97th 
Congress  can  be  found  in  the  Reader  Aids  section  of  this 
issue. 


38880,  College  Housing  ED  issues  regulations,  solicits 

38889,  comments,  and  invites  applications  for  the  College 

38890  Housing  Program.  (3  documents)  (Part  IV  of  this 
issue) 

38892  Small  Businesses— Guaranteed  Loans  SBA 

proposes  changing  interest  rate  policy  on  variable 
rate  loans  and  intends  to  publish  maximum 
acceptable  loan  rates  lenders  may  charge.  (2 
documents)  (Part  V  of  this  issue) 

38672  Credit  Unions  NCUA  deregulates  lending  policies, 
amortization  and  payment  of  loans,  and  lines  of 
credit  practices. 

38676  NCUA  amends  regulations  on  fixed  rate  mortgage 
loans. 

38669  NCUA  allows  Federal  credit  unions  to  make 
adjustable  rate  mortgage  loans. 

38678  NCUA  changes  participation  loan  regulations  for 
purchase,  sale,  and  pledge  of  eligible  obligations. 

38759  Antitrust  FTC  proposes  clarifying  premerger 
notification  provisions. 


CONTINUED  INSIDE 
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Highlights 


38805  Treasury  Notes  Treasury/Sec’y  announces 
interest  rate  of  15T/s  percent  on  notes  of  series 
T-1983. 

38680  Brokers  SEC  adopts  annual  assessment  form  for 
SECO  brokers  and  dealers. 

38698  Telecommunications  FCC  clarifies  aeronautical 
enroute  station  rules  and  provides  two  additional 
frequencies  for  use  by  small  aircraft  operating 
agencies. 

38842  Medical  Facilities  VA  intends  to  study  certain 

commercial-industrial  type  activities  (CITA’s).  (Part 
II  of  this  issue) 

38689  Natural  Gas  DOE/FERC  publishes  incremental 
pricing  acquisition  cost  thresholds. 

38681  Pipeline  Taxes— Natural  Gas  DOE/FERC  requires 
refunds  of  Louisiana  First  Use  Tax  by  primary 
pipelines. 

38691  Motor  Vehicles  EPA  changes  dealer  certification 
requirements  of  emission  performance  warranty 
regulations  for  light  duty  vehicles. 

38868  Wildlife  Interior/FWS  prescribes  final  frameworks 
for  1981-82  early  hunting  seasons  on  certain 
migratory  game  birds  in  the  U.S.  (Part  III  of  this 
issue) 

38690  Life  Insurance  VA  amends  regulations  on 
establishment  of  interest  rates  for  National  Service 
Life  Insurance  policy  loans. 

38805  Sunshine  Act  Meetings 

Separate  Parts  of  This  Issue 

38842  Part  II,  VA 

38868  Part  III,  Interior/FWS 

38880  Part  IV,  ED 

38892  Part  V,  SBA 
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Agricultural  Marketing  Service 

RULES 

38667  Peaches,  apricots,  and  prunes  grown  in  Wash,  and 
Oreg. 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Forest  Service; 
Soil  Conservation  Service. 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 

36794  Humanities  Advisory  Panel 

36794  Media  Arts  Panel 

Civil  Aeronautics  Board 

NOTICES 

Hearings,  etc.: 

38736  Federal  Express  Corp. 

38736  Kodiak  Western  Alaska  Airlines,  Inc.;  mail  rates 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International 
Trade  Administration;  National  Oceanic  and 
Atmospheric  Administration. 

Commodity  Futures  Trading  Commission 

NOTICES 

38805  Meetings;  Sunshine  Act 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.;  controlled 
substances: 

36794  M.D.  Pharmaceutical,  Inc. 

38793  Western  Fher  Laboratories,  Inc. 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

36741  Aminoil  U.S.A.,  Inc. 

38742  Rocky  Petroleum  Corp. 

38742  Texas  Gas  Exploration  Corp. 

Education  Department 

RULES 

Postsecondary  education: 

38880  College  housing  program  and  request  for 

comments 
PROPOSED  RULES 
Postsecondary  education: 

38889  College  housing  programs;  cross  reference 

NOTICES 

Grant  applications  and  proposals,  closing  dates: 

38890  College  housing  program 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Federal  Energy  Regulatory  Commission;  Hearings 
and  Appeals  Office,  Energy  Department. 

NOTICES 

Consent  orders: 

38739  Tosco  Corp. 


Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and 
engines: 

38691  Emission  control  system  performance;  warranty 
regulations  far  light  duty  vehicles;  dealer 
certification  requirements 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

38725  California 

38730  Maryland 

38731  Pennsylvania 

Air  quality  planning  purposes;  designation  of  areas: 

38732  Nebraska 


Federal  Communications  Commission 

RULES 

Radio  services,  special: 

38698  Aviation  services;  aeronautical  enroute  station 
rules,  and  frequencies  for  use  by  small  aircraft 
operating  agencies 
Radio  stations;  table  of  assignments: 

38693  California 

38696  Louisiana 

38695  Nevada 

38696  Pennsylvania 

Television  stations;  table  of  assignments: 

38694  Indiana 

38697  Massachusetts 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

38734  Texas;  extension  of  time 

NOTICES 
Hearings,  etc.: 

38751  Oak  Television  of  Everett,  Inc.,  et  aL 

38753  Radio  Georgia,  Inc.,  et  al. 

38754  Rosamond  Broadcasters  et  al. 

38755  SCO-KIM,  Inc.,  et  al. 

38805,  Meetings;  Sunshine  Act  (2  documents) 

38807 


Federal  Deposit  Insurance  Corporation 

NOTICES 

38807  Meetings;  Sunshine  Act  (2  documents) 


Federal  Election  Commission 

NOTICES 

38808  Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies: 

38681  Louisiana  first  use  tax;  refund  procedures  for 
primary  pipelines;  interim  rule  and  request  for 
comments 

Natural  Gas  Policy  Act  of  1978: 

38689  Incremental  pricing;  acquisition  cost  thresholds 


IV 

i 
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Natural  Gas  Policy  Act  of  1978;  ceiling  prices  for 

Hearings  and  Appeals  Office,  Energy  Department 

highest  natural  gas  produced  from  tight  formations; 

NOTICES 

various  States: 

Remedial  orders: 

38687 

Colorado 

38750 

Objections  filed  (3  documents) 

38688 

Utah 

38688 

Wyoming 

Interior  Department 

NOTICES 

See  Fish  and  Wildlife  Service;  Land  Management 

38742 

Federal  Power  Commission  Reports,  Volume  55; 

Bureau;  National  Park  Service.  , 

availability 

Hearings,  etc.: 

• 

International  Trade  Administration 

38743 

Arkansas  Louisiana  Gas  Co. 

NOTICES  v 

38744 

Central  Hudson  Gas  &  Electric  Corp 

Antidumping: 

38744 

Cleveland  Electric  Illuminating  Co. 

38736 

Bicycle  tires  and  tubes  from  Korea 

38744 

Duke  Power  Co. 

38745 

East  Tennessee  Natural  Gas  Co. 

International  Trade  Commission 

38745 

Florida  Power  &  Light  Co. 

NOTICES 

38746 

Great  Southern  Oil  &  Gas  Co.,  Inc. 

38779 

Automobile  industry,  monthly  reports;  information 

38746 

Idaho  Power  Co. 

on  production,  imports,  exports,  etc. 

38746, 

Iowa  Power  &  Light  Co.  (5  documents) 

Import  investigations: 

38747 

38779 

Clothespins,  spring  type,  of  wood  or  plastics 

38748 

Kansas  Gas  &  Electric  Co.  (2  documents! 

38780 

Modular  pushbutton  switches  and  components 

38748 

Northern  States  Power  Co. 

38780 

Spirits  from  Ireland  ' 

38748 

Northwest  Pipeline  Corp. 

38785 

Synthetic  1-methionine  from  Japan 

38749 

Puget  Sound  Power  &  Light  Co. 

38787 

Universal  joint  kits,  components,  and  trunnion 

38749 

Southern  Indiana  Gas  &  Electric  Co. 

38793 

seals 

Wet  motor  circulating  pumps  and  components 

Federal  Home  Loan  Bank  Board 

NOTICES 

38808 

Meetings;  Sunshine  Act 

36808 

Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

NOTICES 

Federal  Reserve  System 

38761 

Long  and  short  haul  applications  for  relief 

NOTICES 

Motor  carriers: 

Applications,  etc.: 

38761 

Agricultural  cooperative  transportation;  filing 

38759 

Brooklyn  Bankshares,  Inc. 

notices 

38758 

Commerce  Bancshares,  Inc. 

38762- 

Permanent  authority  applications  (6  documents) 

38758 

First  National  Bancorp,  Inc. 

38674, 

38759 

Franklin  First  National  Corp. 

38774- 

38759 

Second  National  Bancorp 

38777 

Bank  holding  companies;  proposed  de  novo 

38771 

Permanent  authority  applications;  restriction 

nonbank  activities: 

removals 

38757 

Citicorp  et  al. 

38768 

Temporary  authority  applications 

Rail  carriers: 

Federal  Trade  Commission 

38771 

Chicago  &  North  Western  Transportation  Co.; 

PROPOSED  RULES 

passenger  train  operation 

Premerger  notification: 

38710 

Reporting  and  waiting  period  requirements 
Prohibited  trade  practices: 

Justice  Department 

See  Drug  Enforcement  Administration. 

38705 

Aldens,  Inc. 

38707 

Lehigh  Portland  Cement  Co. 

Land  Management  Bureau 

NOTICES  . 

NOTICES 

Premerger  notification  waiting  periods;  early 

Coal  leases,  exploration  licenses,  etc.: 

terminations: 

38761 

Utah 

38759 

Andlinger,  Gerhard  ! 

Exchange  of  public  lands  for  private  land: 

38760 

Utah 

Fish  and  Wildlife  Service  ., 

Meetings: 

RULES 

38760 

Roswell  District  Grazing  Advisory  Board 

Migratory  bird  hunting: 

38760 

Worland  District  Advisory  Council 

38868 

Seasons,  limits,  and  shooting  hours. 

Survey  plat  filings 

establishment,  etc. 

-  38760 

Colorado;  correction 

Foreign-Trade  Zones  Board 

National  Credit  Union  Administration 

NOTICES 

RULES 

Applications,  etc.: 

Federal  credit  unions 

38736 

Illinois 

Forest  Service 

38672 

Lending  policies,  amortization  and  payment  of 
loans  and  lines  of  credit;  deregulation 

38669 

Mortgage  loans,  adjustable  rate 

NOTICES 

Meetings: 

38676 

36678 

Mortgage  loans,  Fixed  rate 

Participation  loans;  purchase,  sale,  and  pledge  of 

38735 

Nezperce  National  Forest  Grazing  Advisory 
Board 

• 

eligible  obligations 
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National  Oceanic  and  Atmospheric 

Administration 

NOTICES 

Fishermen’s  contingency  fund: 

38738  Claims  notification 

Marine  mammal  permit  applications,  etc.: 

38737  Louis  Scarpuzzi  Enterprises,  Inc. 

Procurement: 

38737  Commercial  or  industrial  activities  and  service 

contracts;  intent  to  remove  CDC  6600  computer 
system  maintenance  contract 

National  Park  Service 

RULES 

38690  Alaska  National  Park  System  units;  correction 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 

38795  Cleveland  Electric  Illuminating  Co. 

38795  Commonwealth  Edison  Co. 

38795  Florida  Power  &  Light  Co. 

Postal  Rate  Commission 

NOTICES 

38795  Visits  to  postal  facilities 

Postal  Service 

RULES 

Procurement  of  property  and  services: 

38691  Postal  Contracting  Manual,  amendments 

Railroad  Retirement  Board 

RULES 

Railroad  Unemployment  Insurance  Act;  initial 
determinations  and  appeals: 

38689  Appeals  referee  functions  transferred  from 

Unemployment  and  Sickness  Bureau  to  Hearings 
and  Appeals  Bureau 

Securities  and  Exchange  Commission 

RULES 

38680  Brokers  and  dealers;  nonmembers  of  registered 

national  securities  association;  annual  assessment 

form 

NOTICES 

Hearings,  etc.: 

38799  First  Investors  Tax  Exempt  Fund,  Inc. 

38798  Triad  Energy  Corp. 

Self-regulatory  organizations;  proposed  rule 
changes: 

38796  American  Stock  Exchange,  Inc. 

38796,  Chicago  Board  Options  Exchange,  Inc.  (2 

38797  documents) 

38800  New  York  Stock  Exchange,  Inc. 

Small  Business  Administration 

PROPOSED  RULES 

Business  loan  policy: 

38892  Variable  rate  guaranteed  loans;  interest  rate 

policy  changes;  advance  notice 

NOTICES 

Applications,  etc.: 

38802  DBT  Capital  Corp. 

38802  Reedy  River  Ventures,  Inc. 

38894  Loans,  guarantee  or  participation;  maximum 
allowable  interest  rate 


Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

38735  Montana  Tech  Flood  Prevention  RC&D  Measure, 
Mont. 

Watershed  planning  assistance  to  local 
organizations,  authorization: 

38735  Rock  Creek  Watershed,  Sublett  Sub-Watershed, 

Idaho 

38735  Upper  Sugar  River  Watershed,  Wis. 

State  Department 

NOTICES 

Fishing  permits,  applications: 

38802  Poland  et  al. 

Treasury  Department 

NOTICES 

Notes,  Treasury: 

38804  T-1983  series 

r 

Veterans  Administration 

RULES 

38690  National  Service  Life  Insurance;  policy  loan 
interest  rates 
NOTICES 
Procurement: 

38842  Medicine  and  Surgery  Department  commerical- 

industrial  activities;  schedule  of  reviews  for 
“contracting  out”;  study 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


AGRICULTURE  DEPARTMENT 

Forest  Service — 

38735  Nezperce  National  Forest  Grazing  Advisory  Board, 
Grangeville,  Idaho  (open),  8-25-81 

ARTS  AND  HUMANITIES,  NATIONAL  FOUNDATION 

38794  Humanities  Panel,  Washington,  D.C.  (closed), 
August,  September  and  October  meetings 
38794  Media  Arts  Panel  (Media  Art  Centers), 

Washington,  D.C.  (closed),  8-19  and  {£-20-81 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 

38760  Roswell  District  Grazing  Advisory  Board,  Roswell, 
N.  Nex.  (open),  8-19-81 

38760  Worland  District  Advisory  Council,  Worland,  Wyo. 
(open),  9-16-81 

HEARING 

INTERNATIONAL  TRADE  COMMISSION 

38779  Clothespins,  Portland,  Maine,  10-5-81 

CANCELLED  HEARING 

INTERNATIONAL  TRADE  COMMISSION 

38780  Certain  modular  pushbutton  switches  and 
components  thereof,  Washington,  D.C.,  8-3-81 


VI 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 

921- . 38667 

922 . 38667 

924 .  38667 

12  CFR 

701  (4  documents) . 38669- 

38678 

13  CFR 

Proposed  Rules; 

120 .  38892 

16  CFR 

Proposed  Rules: 

13  (2  documents) . 38705, 

38707 

801  . : . 38710 

802  .  38710 

803  .  38710 

17  CFR 

249 .  38680 

18  CFR 

154 .  38681 

271  (3  documents) . 38687, 

38688 

282 .  38689 

20  CFR 

320 . 38689 

34  CFR 

614 . 38880 

Proposed  Rules: 

614 .  38889 

36  CFR 

13 .  38690 

38  CFR 

8  .  38690 

39  CFR 

601 . 38691 

40  CFR 

85 . 38691 

Proposed  Rules: 

52  (3  documents)...... _ 38725- 

38731 

81 . 38732 

47  CFR 

73  (6  documents) . 38693- 

38697 

87 . 38698 

Proposed  Rules: 

73 .  38734 

50  CFR 

20 .  38868 
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Rules  and  Regulations 


Federal  Register 

Vol.  46,  No.  145 
Wednesday,  July  29,  1981 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  921, 922,  and  924 

[Peach  Reg.  18;  Apricot  Reg.  21;  Prune  Reg. 
19] 

Peaches  Grown  in  Washington; 
Apricots  Grown  in  Washington;  and 
Prunes  Grown  in  Washington  and 
Oregon;  Grade  and  Size  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  These  regulations  establish 
minimum  grade  and  size  requirements 
for  fresh  shipments  of  Washington 
peaches,  Washington  apricots,  and 
Washington-Oregon  prunes.  Such  action 
is  necessary  to  promote  the  orderly 
marketing  of  suitable  quality  and  sizes 
of  the  specified  fruits  in  the  interest  of 
producers  and  consumers. 

EFFECTIVE  DATE:  On  and  after  August  1, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Acting  Chief,  Fruit 
Branch,  F&V,  AMS,  USDA,  Washington, 
D.C.  20250,  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary’s 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major”  rule.  William  T.  Manley, 
Deputy  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
would  not  measurably  affect  costs  for 
the  directly  regulated  handlers. 

Notices  of  rulemaking  with  respect  to 
these  proposed  regulations  were  •  •  ' 

published  in  the  Federal  Register  on 
June  25, 1981  (46  FR  32871)  for  peaches, 
June  19, 1981  (46  FR  32031)  for  apricots, 


and  July  1, 1981  (46  FR  34346)  for  prunes. 
Each  notice  allowed  interested  persons 
fifteen  days  to  submit  written  comments 
pertaining  to  applicable  proposals.  None 
were  received. 

These  regulations  are  issued  under 
Order  Nos.  921,  922,  and  924  (7  CFR 
Parts  921,  922,  and  924),  regulating  the 
handling  of  peaches  and  apricots  grown 
in  designated  counties  in  Washington 
and  prunes  grown  in  designated 
counties  in  Washington  and  Umatilla 
County,  Oregon.  The  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  These  actions  are  based 
upon  the  recommendations  and 
information  submitted  by  the 
committees  established  under  the 
respective  programs,  and  upon  other 
available  information.  It  is  hereby  found 
that  these  regulations  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

Under  the  terms  of  the  regulations  the 
grade  and  size  requirements  would  be 
effective  on  and  after  August  1, 1981. 
Although  the  regulations  will  be 
effective  for  an  indefinite  period  the 
committees  would  continue  to  meet 
prior  to  and  during  each  season  and 
consider  recommendations  for 
modification,  suspension  or  termination 
of  the  regulations.  Prior  to  making  any 
such  recommendations  the  committees 
will  submit  to  the  Secretary  a  marketing 
policy  for  the  season  including  an 
analysis  of  supply  and  demand  factors 
having  a  bearing  on  the  marketing  of  the 
crop.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  annually  evaluate 
committee  recommendations  and 
information  submitted  by  the 
committees  and  other  available 
information  and  determine  whether 
modification,  suspension,  or  termination 
of  regulation  of  shipments  of  peaches, 
apricots  and  prunes  would  tend  to 
effectuate  the  declared  policy  of  the  act. 

The  administrative  committees  for 
these  marketing  order  programs  have 
estimated  1981  season  fresh  shipments 
as  follows:  Washington  peaches — 6,000 
tons,  down  36.4  percent  from  last' 
season's  shipments;  Washington 
apricots— 900  tons,  down  54.8  percent 
from  last  season’s  shipments;  and 
Washington-Oregon  prunes — 19,000 
tons,  down  22  percent  from  last  season's 
shipments. 


The  minimum  grade  and  size 
requirements  for  peaches,  apricots,  and 
prunes  are  necessary  to  maintain 
orderly  marketing  conditions  by 
preventing  the  shipment  of  immature, 
poor  quality,  and  excessively  small  fruit 
in  fresh  commercial  marketing  outlets. 
Shipment  of  such  low  quality  fruit  would 
disrupt  orderly  marketing  and  tend  to 
depress  prices  of  all  peaches,  apricots, 
and  prunes  since  low  quality  fruit 
undermines  consumer  confidence  in  the 
quality  of  all  fruit  sold  in  the  market  and 
discourages  repeat  purchases.  The 
specified  grade  and  size  requirements 
are  consistent  with  the  quality  and  size 
composition  of  the  available  crops  and 
are  designed  to  provide  ample  supplies 
of  good  quality  fruit  in  the  interest  of 
producers  and  consumers  consistent 
with  the  declared  policy  of  the  act  Fruit 
not  meeting  these  requirements  could  be 
marketed  locally  under  minimum 
quantity  exemption  provisions  for 
certain  shipments  for  home  use  and  not 
for  resale,  or  utilized  in  processing 
outlets  such  as  canning. 

It  is  hereby  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  these  regulations  until 
30  days  after  publication  in  the  Federal 
Register  (5  U.S.C.  553)  in  that  (1)  notice 
of  proposed  rulemaking  concerning 
these  proposals,  with  an  effective  date 
as  herein  specified,  was  published  in  the 
Federal  Register,  and  no  objection  to 
these  regulations  or  such  effective  date 
was  received;  (2)  compliance  with  these 
regulations  will  not  require  any  special 
preparation  on  the  part  of  persons 
subject  thereto  which  cannot  be 
completed  by  the  effective  time  hereof; 
and  (3)  shipments  of  the  current  crop  of 
peaches,  apricots  and  prunes  are  in 
progress  and  these  regulations  should  be 
applicable,  insofar  as  practicable,  to  all 
shipments  of  such  peaches,  apricots  and 
prunes  in  order  to  effectuate  the 
declared  policy  of  the  act. 

Information  collection  requirements 
(reporting  or  recordkeeping)  under  these 
parts  are  subject  to  clearance  by  the 
Office  of  Management  and  Budget  and 
are  in  the  process  of  review.  These 
information  requirements  shall  not 
become  effective  until  such  time  as 
clearance  by  the  OMB  has  been 
obtained. 

Therefore,  new  §§  921.318, 922.321, 
and  924.319  are  added  under  a  new 
subpart  heading  Grade  and  Size 
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Regulation,  for  each  order,  to  read  as 
follows: 

PART  921-PEACHES  GROWN  IN 

WASHINGTON 

§  921.318  Peach  Regulation  18. 

(a)  On  and  after  August  1, 1981,  no 
handler  shall  handle  any  lot  of  peaches 
unless  such  peaches  meet  the  following 
applicable  requirements,  or  are  handled 
in  accordance  with  subparagraph  (5)  of 
this  paragraph. 

(1)  Minimum  grade.  Such  peaches 
shall  grade  at  least  Washington  Extra 
Fancy  Grade:  Provided,  That  peaches 
which  grade  Washington  Fancy  Grade 
or  better  may  be  handled  if  they  are 
packed  in  the  western  lug  box  or  the 
standard  peach  box. 

(2)  Minimuip  size,  (i)  Such  peaches  of 
any  variety,  except  peaches  of  the 
Elberta  varieties,  when  packed  in  any 
container  except  the  standard  peach 
box,  shall  measure  not  less  than  2% 
inches  in  diameter; 

(ii)  Such  peaches  of  any  variety  when 
packed  in  the  standard  peach  box  shall 
measure  not  less  than  2  Vi  inches  in 
diameter;  and 

(iii)  Such  peaches  of  the  Elberta 
varieties  when  packed  in  any  container 
shall  measure  not  less  than  2  Vi  inches  in 
diameter. 

(3)  Uniform  firmness.  Such  peaches  in 
individual  containers  shall  have  a 
reasonably  uniform  degree  of  firmness. 

(4)  Pack,  (i)  Such  peaches  in  loose  or 
jumble  packs  shall  be  in  containers  of  a 
capacity  equal  to  or  greater  than  that  of 
a  western  lug  box  and  shall  contain  not 
less  than  26  pounds  net  weight  of 
peaches:  Provided,  That  such  containers 
of  peaches  having  less  than  26  pounds 
net  weight  may  be  handled  if  such 
containers  are  well  filled;  and 

(ii)  Such  peaches  other  than  peaches 
in  loose  or  jumble  packs  in  any 
containers  shall  meet  the  standard  pack 
requirements  as  set  forth  in  the 
Washington  Standards  for  Peaches 
(Order  No.  1212),  or  the  U.S.  Standards 
for  Peaches  (7  CFR  2851.1210  et  seq.). 

(5)  Notwithstanding  any  other 
provisions  of  this  section,  any  individual 
shipment  of  peaches  sold  by  the 
producer  or  at  an  established 
packinghouse  which  meets  each  of  the 
following  requirements  may  be  handled 
without  regard  to  the  provisions  of  this 
paragraph,  of  §  921.41  (Assessments), 
and  of  §  921.55  (Inspection  and 
Certification)  if: 

(i)  The  shipment  consists  of  peaches 
sold  for  home  use  and  not  for  resale; 
and 

(ii)  The  shipment  does  not,  in  the 
aggregate,  exceed  500  pounds,  net 
weight,  of  peaches. 

(b)  The  terms  “Washington  Extra 
Fancy  Grade”,  and  “Washington  Fancy 
Grade",  shall  have  the  same  meaning  as 


when  used  in  the  Washington  Standards 
for  Peaches  (effective  October  18, 1971), 
issued  by  the  State  of  Washington 
Department  of  Agriculture;  the  term 
“loose  or  jumble  pack”  shall  mean  that 
the  peaches  are  not  placed  in  the 
container  in  rows,  cups,  compartments, 
or  otherwise  are  not  placed  in  the 
containers  in  symmetrical  order  the 
term  “standard  peach  box”  shall  mean  a 
container  with  inside  dimensions  of  4  Vi 
to  6  by  11  Vi  by  16  inches;  the  term 
“western  lug  box"  shall  mean  any 
container  with  inside  dimensions  of  7  by 
11  Vi  by  18  inches;  the  term  “well  filled" 
shall  mean  the  level  of  fruit  is  filled  at 
least  to  the  top  edge  of  the  container;  the 
term  “diameter”  shall  mean  the  greatest 
distance  measured  through  the  center  of 
the  peach  at  right  angles  to  a  line 
running  from  the  stem  to  the  blossom 
end;  and  all  other  terms  shall  have  the 
same  meaning  as  when  used  in  the 
marketing  agreement  and  order. 

PART  922— APRICOTS  GROWN  IN 
WASHINGTON 

§  922.321  Apricot  Regulation  21. 

(a)  On  and  after  August  1, 1981,  no 
handler  shall  handle  any  container  of 
apricots  unless  such  apricots  meet  the 
following  applicable  requirements,  or 
are  handled  in  accordance  with 
subparagraph  (3)  of  this  paragraph: 

(1)  Minimum  grade  and  maturity 
requirements.  Such  apricots  grade  not 
less  than  Washington  No.  1  and  are  at 
least  reasonably  uniform  in  color: 
Provided,  That  such  apricots  of  the 
Moorpark  variety  in  open  containers 
shall  be  generally  well  matured;  and 

(2)  Minimum  size  requirements.  Such 
apricots  measure  not  less  than  1% 
inches  in  diameter  except  that  apricots 
of  the  Blenheim,  Blenril,  and  Tilton 
varieties  may  measure  not  less  than  lVi 
inches:  Provided,  That  not  more  than  10 
percent,  by  count,  of  such  apricots  may 
fail  to  meet  the  applicable  minimum 
diameter  requirements. 

(3)  Notwithstanding  any  other 
provision  of  this  section,  any  individual 
shipment  of  apricots  which  meets  each 
of  the  following  requirements  may  be 
handled  without  regard  to  the  provisions 
of  this  paragraph,  of  §  922.41 
(Assessments),  and  of  §  922.55 
(Inspection  and  Certification): 

(i)  The  shipment  consists  of  apricots 
sold  for  home  use  and  not  for  resale; 

(ii)  The  shipment  does  not,  in  the 
aggregate,  exceed  500  pounds,  net 
weight,  of  apricots;  and 

(iii)  Each  container  is  stamped  or 
marked  with  the  words  "not  for  resale" 
in  letters  at  least  one-half  inch  in  height 

(b)  The  terms  “diameter”  and 
“Washington  No.  1"  shall  have  the  same 
meaning  as  when  used  in  the  State  of 
Washington  Department  of  Agriculture 
Standards  for  Apricots,  effective  May 


31, 1966;  “reasonably  uniform  in  color” 
means  that  the  apricots  in  the  individual 
container  do  not  show  sufficient 
variation  in  color  to  materially  affect  the 
general  appearance  of  the  apricots;  and 
“generally  well  matured"  means  that 
with  respect  to  not  less  than  90  percent, 
by  count,  of  the  apricots  in  any  lot  of 
containers,  and  not  less  than  85  percent, 
by  count,  of  such  apricots  in  any 
container  in  such  lot,  at  least  40  percent 
of  the  surface  area  of  the  fruit  is  at  least 
as  yellow  as  Shade  3  on  U.S. 

Department  of  Agriculture  Standard 
Ground  Color  Chart  of  Apples  and  Pears 
in  Western  States. 

PART  924— PRUNES  GROWN  IN 
WASHINGTON  AND  OREGON 

§  924.319  Prune  Regulation  19. 

(a)  On  and  after  August  1, 1981,  no 
handler  shall  handle  any  lot  of  prunes, 
except  prunes  of  the  Breaks  variety, 
unless: 

(1)  Such  prunes  grade  at  least  U.S.  No. 
1,  except  that  only  two-thirds  of  the 
surface  of  the  prune  is  required  to  be 
purplish  in  color,  and  sucb  prunes  ** 
meaure  not  less  than  lVi  inches  in 
diameter  as  measured  by  a  rigid  ring: 
Provided,  That  the  following  tolerances, 
by  count,  of  the  prunes  in  any  lot  shall 
apply  in  lieu  of  the  tolerance  for  defects 
provided  in  the  United  States  Standards 
for  Grades  of  Fresh  Plums  and  Prunes:  A 
total  of  not  more  than  15  percent  for 
defects,  including  therein  not  more  than 
the  following  percentage  for  the  defect 
listed: 

(1)  10  percent  for  primes  which  fail  to 
meet  the  color  requirement; 

(ii)  10  percent  for  prunes  which  fail  to 
meet  the  minimum  diameter 
requirement; 

(iii)  10  percent  for  prunes  which  fail  to 
meet  the  remaining  requirements  of  the 
grade:  Provided,  That  not  more  than 
one-half  of  this  amount,  or  5  percent, 
shall  be  allowed  for  defects  causing 
serious  damage,  including  in  the  latter 
amount  not  more  than  1  percent  for 
decay,  or 

(2)  Such  prunes  are  handled  in 
accordance  with  paragraph  (b)  of  this 
section. 

(b)  Notwithstanding  any  other 
provision  of  this  regulation,  any 
individual  shipment  which,  in  die 
aggregate,  does  not  exceed  500  pounds 
net  weight,  of  primes  of  the  Stanley  or 
Merton  varieties  of  prunes,  or  350 
pounds  net  weight,  of  prunes  of  any 
variety  other  than  Stanley  or  Merton 
varieties  of  prunes,  which  meets  each  of 
the  following  requirements  may  be 
handled  without  regard  to  the  provisions 
of  paragraph  (a)  of  this  section,  and  of 
§§  924.41  and  924.55: 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Rules  and  Regulations 


(1)  The  shipment  consists  of  prunes 
sold  for  home  use  and  not  for  resale, 
and 

(2)  Each  container  is  stamped  or 
marked  with  the  handler’s  name  and 
address  and  with  the  words  "not  for 
resale”  in  letters  at  least  one-half  inch  in 
height. 

~  (c)  The  term  “U.S.  No.  1”  shall  have 
the  same  meaning  as  when  used  in  the 
United  States  Standards  for  Grades  of 
Fresh  Plums  and  Prunes  (7  CFR 
2851.1520-2851.1538);  the  term  “purplish 
color”  shall  have  the  same  meaning  as 
when  used  in  the  Washington  State 
Department  of  Agriculture  Standards  for 
Italian  Prunes  (April  29, 1978),  and  in  the 
Oregon  State  Department  of  Agriculture 
Standards  for  Italian  Prunes  (October  5, 
1977);  the  term  “diameter”  means  the 
greatest  dimension  measured  at  right 
angles  to  a  line  from  the  stem  to 
blossom  end  of  the  fruit;  and,  except  as 
otherwise  specified,  all  other  terms  shall 
have  the  same  meaning  as  when  used  in 
the  marketing  agreement  and  order. 

(Secs.  1-19, 48  Stat  31,  as  amended;  (7  U.S.C. 
801-674)) 

Dated  July  24, 1981,  to  become  effective 
August  1, 1981. 

D.  S.  Kuryloski, 

Acting  Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

[FR  Doc.  81-22134  Filed  7-28-81;  8:45  am) 

BILUNG  CODE  3410-02-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Adfustable  Rate  Mortgage  Loans 

AGENCY:  National  Credit  Union 
Administration. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  will  allow  Federal 
credit  unions  to  make  adjustable  rate 
mortgage  loans  (ARMs).  The  National 
Credit  Union  Administration  (NCUA) 
Board  believes  this  rule  will  better 
enable  Federal  credit  unions  to  provide 
mortgage  loans  to  their  members  and 
will  better  enable  Federal  credit  unions 
to  match  their  assets  (loans)  earnings 
with  their  market  sensitive  liabilities 
and  equity  accounts  (member  shares 
and  share  certificate  accounts)  costs. 
EFFECTIVE  DATE:  July  22, 1981. 

ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  NW, 
Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Buckman,  Office  of 
Examination  and  Insurance  (Principal 
Draftsman),  or  John  L.  Culhane,  Jr., 
Office  of  General  Counsel,  at  the  above 


address.  Telephone  numbers  (202)  357- 
1065  (Mr.  Buckman)  or  (202)  357-1030 
(Mr.  Culhane). 

SUPPLEMENTARY  INFORMATION:  On 

December  L  1980,  the  NCUA  Board 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  requesting  comments  on  the 
use  of  adjustable  rate  mortgages  by 
Federal  credit  unions  (45  FR  79494 
(1980)).  Hie  Advance  Notice  has 
provided  the  NCUA  Board  with  the 
benefit  of  public  comments  concerning 
the  scope  and  direction  of  this  action. 

In  the  Advance  Notice  of  Proposed 
Rulemaking,  NCUA  established  two 
goals  in  the  development  of  an 
adjustable  rate  mortgage  regulation:  (1) 
balancing  the  interests  of  the  member 
and  the  interests  of  Federal  credit 
unions,  and  (2)  developing  a  regulatory 
framework  which  would  allow  Federal 
credit  unions  to  sell  loans  granted  under 
a  final  regulation  in  the  secondary 
market.  The  NCUA  Board  believes  this 
final  rule  will  accomplish  the  goals 
established. 

On  June  11, 1981,  the  NCUA  Board 
invited  public  comment  on  a  proposal  to 
permit  Federal  credit  unions  to  make 
adjustable  rate  mortgage  loans  (46  FR 
31654  (1981)). 

In  general,  the  commentors  supported 
the  proposed  rule  and  expressed  the 
belief  that  it  would  better  enable 
Federal  credit  unions  to  accomplish  the 
following: 

1.  Expand  mortgage  loan  service  to 
members; 

2.  Balance  market  sensitive  share  and 
share  certificate  accounts  with  market 
sensitive  loans;  and 

3.  Facilitate  the  sale  of  adjustable  rate 
mortgage  (ARMs)  loans  in  the  secondary 
market. 

Several  of  the  commentors  made 
suggestions  in  the  interest  of  further 
simplifying  the  regulation.  The  NCUA 
Board  concurs  with  the  majority  of  the 
recommendations.  Thus,  the  rule  has 
been  further  simplified. 

Amortization 

The  proposed  rule  would  have  placed 
three  restrictions  on  loan  amortization. 
First,  an  adjustable  rate  mortgage  loan 
would  have  to  have  an  amortization 
schedule  sufficient  to  fully  amortize  the 
principal  balance  over  the  maturity  of 
the  loan.  Second,  if  the  principal 
balance  is  adjusted  in  response  to  a 
movement  in  the  index,  then  the 
monthly  payment  would  have  to  be 
adjusted  at  least  every  5  years  to  a  level 
sufficient  to  amortize  the  loan  balance 
at  the  then  existing  rate  over  the 
remaining  term  of  the  loan.  Third,  an 
amortization  schedule  with  a  large  final 
payment  (i.e.,  a  balloon  payment)  would 
have  been  prohibited. 


The  first  requirement  has  been 
amended  in  order  to  clarify  that  monthly 
payments  are  required.  The  final  rule 
states  than  an  adjustable  rate  mortgage 
loan  must  be  amortized  by  monthly 
installments  sufficient  to  retire  the  loan 
at  maturity. 

The  second  requirement  has  been 
retained.  One  commentor  recommended 
that  NCUA  eliminate  the  requirement  in 
order  to  allow  the  monthly  payment  to 
be  capped  throughout  the  life  of  the 
loan.  Although  the  regulation  allows  for 
payment  caps  up  to  5  years,  for  safety 
and  soundness  reasons  the  NCUA  Board 
believes  it  essential  that  at  least  every  5 
years  the  monthly  payment  be  adusted 
in  order  to  prevent  a  huge  final  payment. 
Additionally,  the  NCUA  Board  believes 
that  by  giving  a  Federal  credit  union  the 
option  to  extend  loan  maturity  for  a 
period  of  up  to  40  years  from  the  date 
the  loan  is  made,  sufficient  flexibility 
has  been  granted. 

The  third  requirement  (prohibition  of 
a  large  final  payment)  has  been 
eliminated.  As  noted  by  one  of  the 
commentors,  restrictions  are  placed  on 
the  size  of  the  final  payment  since  the 
monthly  payment  amount  must  be 
adjusted  at  least  every  5  years  to  a  level 
sufficient  to  amortize  the  principal 
balance  over  the  remaining  maturity  of 
the  loan.  In  addition,  the  Board  notes 
that  during  the  last  5  years  of  the  loan 
the  requirement  could  prevent  a  credit 
union  from  implementing  increases  in 
the  index  by  adjusting  the  principal  loan 
balance.  This  could  preclude  a  credit 
union’s  participation  in  certain 
secondary  market  programs. 
Consequently,  the  requirement  has  been 
eliminated. 

Adjustment  Options 

The  proposed  rule  provided  for 
adjustments  in  the  interest  rate  to  be 
implemented  through  changes  in  the 
monthly  payment  amount  through 
adjustment  of  the  outstanding  loan 
balance  or  through  extension  of  the  loan 
maturity.  One  of  the  commentors 
suggested  that  the  final  rule  also  permit 
Federal  credit  unions  to  use  a 
combination  of  the  above  adjustment 
methods.  The  NCUA  Board  concurs  and 
the  final  rule  has  been  amended  to 
permit  combinations  of  the  adjustment 
methods. 

Some  of  the  commentors  suggested 
that  the  rule  permit  the  capping  of  the 
maximum  amount  of  any  one 
adjustment  either  upward  or  downward 
to  accommodate  secondary  market 
requirements.  The  NCUA  Board  concurs 
and  has  amended  the  rule  to  permit  the 
capping  of  the  maximum  amount  of  any 
one  adjustment.  Additionally,  the  final 
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rule  does  not  prohibit  Federal  credit 
unions  from  capping  the  maximum 
amount  that  the  interest  rate  could 
increase  over  the  duration  of  the  loan, 

index 

Some  of  the  commentors  suggested 
that  the  NCUA  Board  consider 
eliminating  from  the  proposed  701.21-6B, 
Sections  (e)(2),  (e)(3),  (e)(4),  and  (e)(6) 
since  they  merely  reflect  how  the  index 
will  work  under  normal  business 
procedures.  Additionally,  some 
commentors  expressed  the  belief  that 
the  requirements  were  restrictive  and 
could  possibly  cause  problems  with 
secondary  market  investors.  The  NCUA 
Board  is  persuaded  to  remove  the 
requirements  from  the  rule;  however,  it 
would  like  to  emphasize  the  necessity  of 
stating  in  the  contract  between  the 
borrower  and  the  Federal  credit  union 
exactly  how  a  movement  in  the  index 
will  afreet  the  borrower. 

One  commentor  recommended  that 
NCUA  specifically  require  the  use  of  an 
index  base  value  as  of  the  date  the  loan 
is  closed.  This  commentor  argued  that 
using  the  value  at  closing  would  be 
consistent  with  the  borrower’s 
expectations.  Further,  the  commentor 
noted  that  the  index  base  value  has  a 
significance  which  may  not  be 
appreciated.  For  instance,  if  the  index 
value  at  closing  is  one  percentage  point 
higher  than  the  value  6  months  earlier, 
selecting  the  earlier  figure  would  mean 
that  the  interest  rate  on  the  loan  would 
continually  be  one  percentage  point 
higher  than  would  otherwise  be  the 
case.  Moreover,  credit  shopping  may  be 
frustrated  if  different  institutions  are 
using  different  index  base  values  since 
loans  that  are  identical  in  all  other 
respects  will  have  very  different  costs 
over  the  long  run. 

The  NCUA  Board  recognizes  the 
seriousness  of  these  concerns.  However, 
at  this  time,  the  Board  believes  it 
important  to  provide  credit  unions  with 
the  maximum  amount  of  flexibility  so 
that  they  may  participate  in  secondary 
market  programs.  In  addition,  the  Board 
notes  that  the  major  credit  union  trade 
associations  have  indicated  a 
willingness  to  cooperate  with  NCUA  in 
the  development  of  educational  material 
which  could  be  provided  to  prospective 
borrowers.  This  material  can  include  a 
discussion  of  the  significance  of  the 
index  base  value.  Finally,  NCUA 
believes  that  Federal  credit  unions,  as 
member-owned  and  member-operated 
cooperatives,  can  be  expected  to  select 
base  index  values  in  a  reasonable 
manner  so  as  to  benefit  their  members, 
both  borrowers  and  savers.  Until  such 
time  as  evidence  of  abuses  in  this  area 
are  brought  to  the  attention  of  NCUA, 


the  Board  feels  that  it  is  unnecessary  to 
regulate  in  this  area,  although  NCUA 
will  monitor  the  index  selection  of  credit 
unions  through  its  examination  program 
and  through  its  consumer  complaint 
program  to  determine  whether  further 
regulation  should  be  necessary. 

Some  of  the  commentors 
recommended  that  Federal  credit  unions 
be  permitted  to  use  their  own  cost  of 
funds  as  an  index.  The  NCUA  Board  has 
seriously  considered  this 
recommendation  since  such  an  index 
would  move  in  direct  correlation  with  a 
credit  union’s  cost  of  funds.  The  NCUA 
Board  believes  that  the  disadvantages  to 
permitting  Federal  credit  unions  to  use 
their  own  cost  of  funds  as  an  index 
overshadow  the  aforementioned  benefit. 
Since  mortgage  loans  are  normally  for 
long  periods  of  time  and  for  large 
amounts  of  money,  the  safety  and 
soundness  of  a  Federal  credit  union 
could  possibly  be  seriously  threatened 
if,  at  a  later  date,  it  was  found  that  the 
contracts  between  the  members  and  the 
credit  union  were  unclear  to  the 
members  with  regard  to  the  elements 
used  to  establish  the  index. 

Additionally,  an  index  controlled  by  a 
Federal  credit  union  could  be  subject  to 
the  challenge  that  the  credit  union 
manipulated  the  index  for  its  own 
benefit.  Thus,  due  to  the  potential  risks, 
the  large  amounts  of  money  involved, 
and  the  extended  periods  of  time  which 
mortgage  loans  remain  outstanding,  the 
change  recommended  was  not  made. 

Some  of  the  commentors  suggested 
that  NCUA  develop  an  index  which 
represents  the  interest  rate  charged  by 
credit  unions  for  mortgage  loans  similar 
to  that  of  the  Federal  Home  Loan  Bank 
Board.  The  NCUA  Board  will  consider 
developing  an  index,  as  recommended, 
in  the  future  if  it  is  demonstrated  that 
the  other  indices  are  not  adequate. 

.  The  Advance  Notice  of  Proposed 
Rulemaking  (45  FR  79494  (1980))  listed 
four  possible  indices.  They  are  listed 
again  below  to  assist  Federal  credit 
union  management  in  choosing  an  index. 
It  should  be  noted  that  the  final  rule 
does  not  limit  the  choice  to  just  these 
indices.  The  indices  are: 

1.  The  average  contract  interest  rate 
charged  by  all  lenders  on  mortgage 
loans  for  previously  occupied  homes  as 
published  by  the  Federal  Home  Loan 
Bank  Board  in  its  Journal. 

2.  The  average  monthly  gross  yield  to 
the  Federal  National  Mortgage 
Association  on  accepted  bids  in  weekly 
or  biweekly  auctions  for  4-month 
commitments  to  purchase  FHA  insured 
or  VA  guaranteed  home  mortgages  as 
published  in  the  Federal  Reserve 
Bulletin. 


3.  The  average  monthly  yield  on  the 
United  States  Treasury  securities 
adjusted  to  a  constant  maturity  of  3 
years  based  on  daily  closing  bid  prices 
as  published  in  the  Federal  Reserve 
Bulletin. 

4.  The  average  monthly  yield  on  the 
United  States  Treasury  securities 
adjusted  to  a  constant  maturity  of  5 
years  based  on  daily  closing  bid  prices 
as  published  in  the  Federal  Reserve 
Bulletin. 

The  commentors  recommended  that 
some  exceptions  be  granted  to  the 
requirement  that  any  downward 
movement  in  the  index  result  in  a 
decrease  in  the  interest  rate  in  order  to 
facilitate  the  sale  of  ARMs  in  the 
secondary  market  and  to  provide  for 
operational  efficiencies.  The  NCUA 
Board  believes  the  recommendations 
have  merit  and,  therefore,  provided 
exceptions  to  the  mandatory  decrease  in 
the  interest  rate  in  the  final  rule. 

Costs  or  Fees 

Some  of  the  commentors  suggested 
the  removal  of  the  restrictions  in  the 
proposed  regulation  which  prohibit 
charging  borrowers  for  any  costs  or  fees 
in  connection  with  regularly  scheduled 
adjustments.  The  NCUA  Board  believes 
the  costs  in  instituting  regularly 
scheduled  changes  should  be  minimal 
and  these  prohibitions  provide  a  degree 
of  additional  protection  to  the  borrower. 
Therefore,  the  final  rule  contains  the 
same  language  as  the  proposed  rule. 

Notice  to  Borrowers  of  Payment 
Adjustment 

Several  of  the  commentors  suggested 
that  the  extensive  notice  requirements 
either  be  substantially  reduced  or 
completely  eliminated.  The  commentors 
stated  that  the  notice  requirements  were 
operationally  cumbersome.  They  cited 
that  while  the  regulation  permitted 
monthly  adjustments  of  the  interest  rate, 
it  would  be  very  difficult  to  institute 
such  changes  since  the  proposed 
regulation  required  that  the  borrower  be 
notified  of  what  change  occurred  in  the 
index  at  least  30  days  prior  to  instituting 
the  change.  The  commentors  also  cited 
other  operational  problems  and 
additional  costs  that  Federal  credit 
unions  would  need  to  incur  as  a  result  of 
the  notice  requirement. 

The  NCUA  Board  believes  that  in  the 
normal  course  of  business  Federal  credit 
unions  will  provide  for  some  notification 
to  borrowers.  Therefore,  in  view  of  the 
potential  operational  problems  cited  by 
the  commentors,  the  NCUA  Board  is 
persuaded  to  eliminate  the  notification 
requirement. 
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Disclosure 

The  proposed  rule  posed  two 
alternative  disclosures.  Under  the  first 
alternative,  disclosures  would  be  made 
in  accordance  with  the  Truth  in  Lending 
Act  and  Regulation  Z.  (Under  Regulation 
Z,  in  connection  with  the  variable  rate 
feature  of  a  loan,  a  lender  must  disclose 
the  circumstances  under  which  the  rate 
may  increase,  any  limitations  of  the 
increase,  the  effect  of  any  increase,  and 
an  example  of  the  payment  terms  that 
would  result  from  an  increase.) 

Under  the  second  alternative,  a 
Federal  credit  union  would  be  required 
to  make  the  disclosures  mandated  by 
the  Truth  in  Lending  Act  and  Regulation 
Z  at  the  time  of  or  within  3  days  of 
application  and,  in  addition,  would  be 
required  to  disclose  the  index  to  be 
used,  how  often  an  increase  might  take 
place,  and  how  the  increase  will  be 
calculated.  All  of  these  disclosures 
would  have  to  be  made  in  commonly 
understood  language.  These  disclosures 
would  have  to  be  made  at  or  within  3 
days  of  the  time  of  application  for 
shopping  purposes. 

Some  of  the  commentors  representing 
consumer  groups  recommended  that  the 
NCUA  Board  adopt  a  disclosure  which 
would  require  more  information  to  be 
disclosed  than  required  by  either  of  the 
proposed  alternatives. 

One  of  the  commentors  stated  the 
belief  that  the  key  to  consumer 
protection  in  adjustable  rate  mortgage 
transactions  lies  in  member  education, 
not  in  more  lengthy  disclosure 
statements.  The  NCUA  Board  is  in 
agreement  that  the  key  to  consumer 
protection  is  member  education.  The 
Board  encourages  Federal  credit  unions 
to  develop  formal  educational  programs 
to  inform  members  on  an  ongoing  basis 
of  the  mechanics  of  an  adjustable  rate 
mortgage  in  order  that  the  members  can 
make  an  informed  decision  about  a 
mortgage  loan. 

Overwhelmingly,  the  commentors 
suggested  that  the  NCUA  Board  adopt 
the  first  alternative.  The  commentors 
generally  supported  the  position  by 
stating  that  they  believed  that  the 
disclosure  requirements  of  Regulation  Z 
were  adequate,  additional  disclosures 
will  be  counterproductive  and  cause 
confusion  among  credit  unions 
pertaining  to  compliance,  and  that 
additional  disclosures  would  be 
contrary  to  Congressional  intent. 

Also,  it  appears  from  the  Federal 
Reserve  Board  proposed  official  staff 
commentary  (46  FR  28595)  on  the 
revised  Regulation  Z  that  the 
information  required  by  the  second 
alternative  is  already  substantially 


covered  by  the  requirements  of 
Regulation  Z. 

As  to  disclosure  content  NCUA 
believes  that  the  Regulation  Z 
requirements  in  conjunction  with  the 
proposed  official  staff  interpretation, 
provide  meaningful  consumer 
protection.  Therefore,  the  disclosures  for 
adjustable  rate  mortgages  should  be 
made  in  accordance  with  Regulation  Z. 
The  Regulation  Z  disclosure 
requirements  are  not  specifically  cited  in 
the  final  rule  since  Federal  credit  unions 
are  already  bound  by  the  requirements 
of  Regulation  Z. 

Federal  credit  unions  may  use  the 
model  clauses  and  forms  provided  in  the 
revised  Regulation  Z.  If  Federal  credit 
unions  design  their  own  forms,  such 
forms  should  be  in  commonly 
understood  language.  NCUA  will  be 
monitoring  through  its  examination 
program  the  language  in  forms  designed 
by  Federal  credit  unions.  If  abuses  are 
noted,  regulatory  measures  will  be 
considered  by  the  NCUA  Board. 

Opposing  View 

Opposing  views  were  received  from 
consumer  associations  which  expressed 
the  belief  that  government  regulations 
rather  than  the  market  place  should 
dictate  the  conditions  under  which 
ARMS  develop.  The  NCUA  Board 
believes  that  by  developing  a  regulation 
in  which  Federal  credit  unions  have  the 
flexibility  to  actively  compete  in  the 
market  place  that  the  credit  union 
consumer  will  ultimately  benefit.  As 
previously  stated,  the  NCUA  Board 
believes  the  key  to  consumer  protection 
is  member  education  not  government 
regulation.  NCUA  is  pleased  to  note  that 
the  major  trade  associations 
representing  credit  unions  have 
indicated  a  willingness  to  work  with 
NCUA  in  carrying  out  member 
education. 

Procedures  for  Regulatory  Development 

This  final  rule  is  effective  immediately 
because  the  rule  relieves  regulatory 
restrictions  and  because  delay  may  not 
be  in  the  public  interest  in  that  it  could 
hamper  the  ability  of  Federal  credit 
unions  to  manage  their  loan  portfolios  in 
a  safe  and  sound  manner.  Additionally, 
delay  could  hamper  the  ability  of 
Federal  credit  unions  to  offer  adjustable 
rate  mortgage  loans  to  their  members  on 
a  more  equal  competitive  footing  with 
other  federally  chartered  institutions  (5 
U.S.C.  553(d)  (1)  and  (3)). 

The  NCUA  Board  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  Federal  credit  unions 
(Federal  credit  unions  with  less  than 
$1,000,000  in  assets).  The  NCUA  Board 


believes  that  only  a  few  credit  unions 
under  $1,000,000  in  assets  are  making 
long-term  real  estate  loans.  Therefore,  a 
substantial  number  of  small  Federal 
credit  unions  would  not  be  affected  and 
a  final  regulatory  flexibility  analysis  is 
not  required  (5  U.S.C.  605(b)). 

Furthermore,  since  the  final  rule  will 
reduce  burdens  where  delay  would 
cause  unnecessary  harm,  the  NCUA 
Board  finds  that  foil  consideration  of  all 
the  policies  of  the  Regulatory 
Simplification  Act  is  impracticable. 
However,  the  NCUA  Board  has 
considered  most  of  these  policies  as  set 
forth  in  the  preamble  above. 

By  the  National  Credit  Union 
Administration  Board,  this  22d  day  of  July 
1981. 

Beatrix  D.  Fields, 

Acting  Secretary  of  the  NCUA  Board. 

(12  U.S.C.  1757, 1706(a).  1789(a)(ll)) 

Accordingly,  12  CFR  Part  701  is 
amended  by  adding  a  new  §  701.21-6B 
to  read  as  follows: 

§701.21-68  Adjustable  rate  mortgage 
loans. 

(a)  Definition. 

(1)  An  adjustable  rate  mortgage  loan 
is  a  mortgage  loan  which  permits  the 
periodic  adjustment  of  the  rate  of 
interest  on  the  loan  in  response  to  the 
movement  of  an  index  which  was 
agreed  upon  in  advance  by  the  borrower 
and  the  Federal  credit  union. 

(b)  Authorization. 

(1)  Federal  credit  unions  are  permitted 
to  make  adjustable  rate  mortgage  loans 
to  members.  Such  loans  must  be  secured 
by  first  liens  on  residential  real  property 
and  must  have  initial  maturities  in 
excess  of  12  years  and  not  exceeding  30 
years.  Loans  which  are  made  under  the 
provisions  of  this  rule  shall  also  comply 
with  all  the  provisions  of  Section  701.21- 
6  of  the  NCUA  Rules  and  Regulations 
except  for  the  following: 

(1)  The  provisions  of  §  701.21-6(b)(2) 
(which  require  substantially  equal 
monthly  payments); 

(ii)  The  provisions  of  §  701.21-6(b)(4) 
(which  limit  the  aggregate  dollar  amount 
of  fixed  rate  mortgage  loans  to  25  per 
centum  of  the  credit  union’s  assets);  and 

(iii)  The  provisions  of  701 .21 -6(b)(7) 
(which  require  the  use  of  the  FNMA/ 
FHLMC  Uniform  Instruments). 

(2)  This  rule  is  promulgated  pursuant 
to  the  plenary  and  exclusive  authority  of 
the  NCUA  Board  as  set  forth  in  Sections 
107(5)(A)(i),  107(5)(A)(ix),  and  107(13)  of 
the  Federal  Credit  Union  Act  to  regulate, 
respectively,  the  real  estate  loans 
granted  by  Federal  credit  unions,  the 
amortization  of  loans  granted  by  Federal 
credit  unions,  and  the  sale  of  loans 
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granted  by  Federal  credit  unions.  This 
exercise  of  the  Board's  authority 
preempts  any  state  law  purporting  to 
address  the  subject  of  a  Federal  credit 
union’s  ability  or  right  to  make 
adjustable  rate  mortgage  loans  or  to 
directly  or  indirectly  restrict  such  ability 
or  right 

(c)  Amortization. 

(1)  Adjustable  rate  mortgage  loans 
shall  be  amortized  by  monthly 
installments  sufficient  to  retire  the  loan 
at  maturity.  If  the  principal  balance  of 
the  loan  is  adjusted  in  response  to  a 
movement  in  the  index,  the  amount  of 
the  monthly  payment  shall  be  adjusted 
at  least  every  5  years  to  a  level 
sufficient  to  amortize  the  loan  balance 
at  the  then  existing  interest  rate  over  the 
remaining  term  of  the  loan. 

(d)  Adjustment  Options. 

(1)  Adjustments  to  the  interest  rate 
may  be  implemented  through  changes  in 
the  monthly  payment  amount,  through 
adjustment  to  the  outstanding  principal 
loan  balance,  through  extension  of  the 
loan  maturity  or  by  a  combination  of 
these  adjustments. 

(2)  Adjustments  shall  not  cause  the 
maturity  to  exceed  40  years. 

(3)  Adjustments  may  be  made  as 
frequently  as  monthly. 

(4)  The  maximum  amount  of  any  one 
adjustment  may  be  capped. 

(e)  Index. 

(1)  The  adjustment  in  the  interest  rate 
shall  correspond  with  the  movement  of 
an  index  or  an  average  of  an  index 
agreed  upon  in  advance,  subject  to  such 
rate  adjustment  limitations,  if  any,  as  a 
Federal  credit  union  may  provide.  The 
index  must  be  beyond  the  control  of  the 
Federal  credit  union  and  readily 
verifiable  by  the  borrower. 

(2)  Where  the  index  or  an  average  of 
an  index  has  moved  downward,  a 
decrease  in  the  interest  rate  is 
mandatory  except  to  the  extent  that: 

(i)  The  decrease  is  offset  by 
previously  permitted  interest  rate 
increases  not  taken; 

(ii)  The  decrease  exceeds  a  cap 
limitation; 

(iii)  The  decrease  in  the  interest  rate  is 
less  than  one-eighth  of  1  percent;  or 

(iv)  The  decrease  would  reduce  the 
interest  rate  below  a  minimum  rate 
agreed  upon  in  advance  by  the  borrower 
and  the  Federal  credit  union. 

(f)  Costs  or  Fees. 

(1)  The  borrower  shall  not  be  charged 
any  costs  or  fees  in  connection  with 
regularly  scheduled  adjustments  to  the 
interest  rate,  the  monthly  payment,  the 
outstanding  principal  loan  balance,  or 
the  loan  maturity. 
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12  CFR  Part  701 

Deregulation  of  Lending  Policies, 
Amortization  and  Payment  of  Loans, 
and  Lines  of  Credit 

AGENCY:  National  Credit  Union 

Administration. 

action:  Final  rule. 

summary:  In  accordance  with  its 
established  policy  of  reviewing  its 
regulations  at  regular  intervals,  the 
National  Credit  Union  Administration 
(NCUA)  reviewed  its  regulations 
covering  lending  policies,  amortization 
of  loans  and  lines  of  credit.  As  a  result 
of  this  review,  the  NCUA  Board  has 
approved  these  final  rules  which  reduce 
the  regulatory  burden  on  Federal  credit 
unions,  provide  greater  flexibility  to  the 
boards  of  directors  of  Federal  credit 
unions  in  establishing  lending  policies, 
permit  variable  rate  consumer  loans  and 
permit  broad  authority  to  Federal  credit 
unions  in  offering  lines  of  credit. 
EFFECTIVE  DATE:  July  22, 19B1. 

ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  N.W., 
Washington,  D.C.  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Burrows,  Attorney-Advisor, 
Office  of  General  Counsel  at  the  above 
address.  Telephone:  (202)  357-1030. 
SUPPLEMENTARY  INFORMATION:  On  June 
11, 1981,  the  NCUA  Board  issued  for 
public  comment  proposed  rules 
regarding  lending  policies  (12  CFR 

701.21-1),  amortization  and  payments  of 
loans  (12  CFR  701J21-2),  and  lines  of 
credit  (12  CFR  701.21-3).  46  FR  31651 
(June  17, 1981).  Of  the  25  commenters,  5 
were  credit  union  leagues,  15  were 
Federal  credit  unions,  2  were  consumer 
associations,  1  was  a  credit  union 
service  corporation  specializing  in  data 
processing  services,  1  was  an  attorney 
representing  Federal  credit  unions,  and 
1  was  a  representative  of  a  housing  task 
force. 

Lending  Policies  701.21-1 

Section  by  Section  Analysis  of  Final 
Rule 

701.21-l(a).  Subparagraph  (a)  of  the 
final  rule  is  the  same  as  the  proposed 
rule.  It  sets  forth  the  general  rule  that 
the  board  of  directors  of  a  federal  credit 
union  must  establish  written  lending 
policies  consistent  with  cooperative 
principles.  All  of  the  commenters  who 
addressed  this  provision  generally 
concurred  with  its  spirit  and  breadth, 
including  the  requirement  that  lending 
policies  be  In  writing. 

The  rule  clarifies  that  although  the 
board  is  free  to  set  its  own  policies,  it 
must  do  so  within  the  limitations  of 


applicable  law,  (such  as  the  Federal 
Credit  Union  Act  and  the  Consumer 
Credit  Protection  Act),  within  the 
limitations  of  applicable  regulations 
(such  as  Regulation  Z  (Truth  in  Lending) 
and  Regulation  B  (Non-Discrimination)) 
and  within  the  limitations  of  applicable 
bylaws  (such  as  Article  XII  (Loans  and 
.lines  of  credit  to  members)).  Although 
one  commenter  suggested  that  the  Board 
delete  references  to  applicable  law, 
regulations  and  bylaws,  the  Board 
believes  it  is  extremely  important  to 
remind  credit  unions  that  their  freedom 
to  set  lending  policies  is  not 
unrestricted.  Therefore,  these  general 
references  are  retained  in  the  rule. 

Further,  the  final  rule  continues  the 
existing  requirement  that  lending 
policies  be  in  writing.  The  NCUA  Board 
continues  to  view  this  as  essential  not 
only  to  assure  that  the  board  of 
directors  meets  its  responsibilities  under 
the  Federal  Credit  Union  Act,  but  also  to 
ensure  that  credit  union  members  are 
afforded  their  rights  under  consumer 
protection  laws. 

701.21- lfb).  This  subparagraph  is 
designated  in  the  current  rule  as  701.21- 
1(d).  Although  it  is  retained  without 
change,  it  is  redesignated  as  701.21-l(b). 

701.21- lfc).  The  final  rule  requires  a 
borrower's  loan  file  to  contain  a  loan 
application  evidencing  the  financial 
data  on  which  the  decision  to  grant  the 
loan  was  made.  The  final  rule  condenses 
some  existing  requirements  of  701.21-  . 
1(e)  and  (f)  and  removes  the  specific 
eight  recordkeeping  requirements  of  the 
existing  rule  because  they  duplicate  the 
requirements  of  Article  IX,  sections  6 
and  8  of  the  Federal  Credit  Union 
Bylaws.  (These  bylaw  sections  promote 
sound  credit  granting  decisions  by 
requiring  a  Federal  credit  union  to 
inquire  into  the  applicant's  financial 
condition  and  to  determine  the  value  of 
security.)  the  proposed  rule  would  have 
further  required  that  the  application  (1) 
reflect  the  borrower’s  financial  conditon 
and  the  financial  condition  of  the 
borrower's  sureties;  (2)  evidence  the 
ability  to  repay  of  the  borrower  and  the 
borrower's  sureties;  and  (3)  support  the 
approving  officer’s  decision  to  extend 
credit.  One  commenter  quite 
appropriately  pointed  out  that  because 
Article  IX  of  the  bylaws  generally 
requires  the  same  type  of  information, 
this  provision  could  be  considerably 
shorter  but  still  be  sufficiently  effective. 
The  Board  agrees.  Therefore,  in  its  final 
rule,  the  Board  has  deleted  the  three 
subparagraphs  that  require  specific 
information  to  be  on  file  and  in  their 
place  has  substituted  the  phrase 
“supports  the  decision  to  extend  credit.” 
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Unlike  the  former  rule,  the  final  rule 
allows  a  Federal  credit  union  to  use  an 
abbreviated  loan  application  for  a  share 
secured  loan.  The  rule  eliminates  the 
need  for  a  credit  union  to  collect  and 
retain  detailed  information  for  a  share 
secured  loan,  thereby  reducing  costs  in 
employee  time  and  recordkeeping.  As 
noted  by  one  commenter,  in  the  case  of 
a  fully  share  secured  loan,  a  signed 
security  agreement  would  be  sufficient 
to  satisfy  this  requirement  of  701.21-l(c). 

Discussion  of  changes  and  deletions 
from  the  former  rule 

§  701.21-lfa).  The  former  rule  contains 
definitions  of  “security,"  "unsecured 
loan  limit,”  and  “loan  file.”  The  NCUA 
Board  proposed  to  delete  these 
definitions  because  they  simply  restate 
the  trade  meaning  of  these  terms.  All 
commenters  who  addressed  this 
proposed  action  concurred  with  it. 
Accordingly,  the  Board’s  final  rule  does 
not  include  the  definitions.  The  Board 
notes  that  a  further  discussion  and 
guidance  about  the  nature  of  security 
and  secured  loans  may  be  found  in  the 
NCUA  Credit  Manual  which  contains  an 
entire  chapter  on  security. 

701.21-l(c).  The  former  rule  required  a 
Federal  credit  union  to  notify  its 
members  when  it  increases  its  loan 
interest  rates  above  the  traditional  12%. 
The  NCUA  Board  proposed  to  delete  all 
of  this  subparagraph  because  the 
requirement  is  now  obsolete.  All 
commenters  who  addressed  this  issue 
agreed.  The  Board  has  eliminated  this 
requirement  in  the  final  rule. 

Amortization  and  Payment  of  Loans  to 
Members  701.21-2 

General  Purpose 

Because  the  former  requirements  of 
§  701.21-2  unnecessarily  limited  the 
ability  of  the  board  of  directors  in  the 
management  of  its  loan  portfolio,  the 
NCUA  Board  proposed  to  revise  that 
section.  Commenters  generally  agreed 
with  the  NCUA  proposal  to  give  the 
board  of  directors  significantly  greater 
flexibility  in  establishing  its 
amortization  and  loan  repayment 
policies. 

Discussion  of  Proposed  and  Final 

701.21-2 

The  NCUA  Board  offered  for  comment 
two  alternative  proposals.  Both 
proposals  would  provide  the  board  of 
directors  a  great  deal  of  flexibility  in 
establishing  amortization  and  loan 
payment  policies,  but  would  require  the 
board  to  establish  these  policies  after 
considering  the  needs  of  the  borrowers, 
the  amounts  and  durations  of  the  loans, 
the  interests  of  the  members  and  such 


other  factors  the  board  deems  relevant. 

In  addition,  both  alternatives  would 
require  that  accrued  interest  to  date  be 
paid  with  each  payment  of  principal. 

The  second  alternative  imposed 
additional  restrictions  in  that  it  would 
(1)  impose  a  maximum  maturity  of  36 
months  on  a  single  payment  loan  and  (2) 
continue  the  existing  requirement  that 
interest  accrued  to  date  must  be  paid  at 
least  annually,  except  that  the  board  of 
directors  may  set  interest  payments  for 
crop  loans  as  it  deems  appropriate. 

Nine  of  the  eleven  commenters  who 
expressed  a  clear  preference  chose  the 
less  restrictive  alternative  #1,  noting 
that  it  is  more  consistent  with  the  spirit 
of  deregulation  and  would  provide 
greater  flexibility  to  the  board  of 
directors.  It  was  suggested,  however, 
that  even  the  less  restrictive  alternative 
#1,  requiring  that  interest  accrued  to 
date  must  accompany  each  principal 
payment,  reflects  sound  business 
practice  that  a  properly  managed  credit 
union  would  utilize  in  the  absence  of  a 
regulatory  mandate.  The  Board  agrees 
that  the  restrictions  regarding  collection 
of  interest  of  both  alternatives  reflect 
sound  business  practice  and,  therefore, 
the  final  rule  contains  neither  of  the 
alternatives.  By  taking  this  action,  the 
Board  eliminates  the  existing  regulatory 
requirements  that  an  interest  payment 
must  accompany  each  principal 
payment  and  that  interest  must  be 
collected  not  less  frequently  than 
annually. 

The  Board  notes  that  this  action  is 
consistent  with  the  other  Federal 
financial  regulatory  agencies  which 
appear  to  impose  no  such  regulatory 
restrictions.  However,  the  Board  also 
notes  that  it  takes  this  action  with  the 
expectation  that  FCU’s  will  operate 
according  to  established  sound  business 
methods.  Accordingly,  the 
Administration,  through  its  examination 
program,  will  monitor  FCU’s  loan 
amortization  practices,  especially  their 
balloon  note  and  irregular  payment 
transactions. 

Although  the  Board  has  eliminated  the 
proposed  subparagraph  (b),  it  has 
substituted  a  new  subparagraph  (b).  The 
new  provision  clearly  states  the  Board’s 
intention  to  preempt  state  laws  that 
purport  to  address  a  Federal  credit 
union’s  ability  or  right  to  make  variable 
rate  consumer  loans  or  to  restrict  this 
right  either  directly  or  indirectly. 

Section  by  Section  Analysis  of  the  Final 
Rule 

701.21-2(a)  General  Rule.  Final 

701.21-2  removes  existing  requirements 
that  the  Board  believes  unnecessarily 
limit  the  ability  of  the  board  of  directors 
in  managing  its  loan  portfolio. 


Balloon  Payments.  The  final  rule  will 
allow  a  credit  union  to  use  final  large 
payments  (formerly  called  balloon 
payments  under  Regulation  Z.  Current- 
12  CFR  226.8(b)(3);  Simplified:  46  FR 
20848  (1981)  (to  be  codified  in  12  CFR 
226.18(g)).  Because  the  Board  recognized 
possible  problems  resulting  from  the  use 
of  balloon  payments  (such  as  a  threat  to 
solvency  if  borrowers  default 
simultaneously)  the  Board  solicited 
comments  on  their  advantages  and 
disadvantages  and  whether  limitations 
should  be  placed  on  them. 

With  one  exception,  all  of  the 
commenters  addressing  balloon 
payments  noted  the  advantages  of 
FCU’s  having  unrestricted  ability  to  use 
them.  The  majority  of  the  commenters 
either  expressly  or  impliedly  indicated 
that  it  is  the  management  responsibility 
of  the  board  of  directors,  not  the 
regulatory  responsibility  of  NCUA,  to 
assess  the  risk  of  any  individual  balloon 
note  or  group  of  balloon  notes. 

However,  in  accord  with  the  suggestions 
of  several  commenters,  the  NCUA  Board 
emphasizes  to  FCUs  the  importance  of 
properly  managing  their  loan  portfolios, 
reminds  them  that  balloon  loans  are 
likely  to  be  unsuitable  for  typical 
consumer  lending,  and  cautions  them  to 
seriously  consider  the  relationship  of 
balloon  notes  to  liquidity,  earnings, 
depreciated  collateral  and  default 
before  underwriting  notes  of  this  type. 

Liquidity:  Balloon  note  assets 
generally  should  be  balanced  by 
liabilities  whose  likelihood  of 
withdrawal  is  remote,  such  as  IRA  and 
Keogh  accounts,  or  other  long  term 
liabilities.  A  credit  union  that 
underwrites  excessive  balloon  notes 
balanced  by  shorter  term  liabilities  such 
as  regular  share  accounts  severely 
threatens  its  liquidity.  Also,  an  FCU 
with  excessive  balloon  notes  increases 
the  possibility  of  impairing  its  cash  flow, 
which,  if  severe  enough,  could  cause  the 
credit  union  to  be  unable  to  meet  daily 
cash  demands. 

Earnings:  Current  interest  rates, 
propelled  by  high  inflation,  have  soared 
to  almost  unparalleled  heights,  leading 
to  particular  difficulties  for  lenders 
holding  fixed,  lower  rate  long  term 
loans.  As  the  cost  of  funds  to  these 
lenders  changed  with  the  volatile 
economy,  their  earnings  plummeted. 
Excessive  use  of  balloon  notes  could 
produce  a  similar  earnings  decline  to  an 
FCU  whose  cost  of  funds  increases 
while  its  income  is  fixed  to  balloon 
notes  at  lower  levels. 

Collateral:  With  a  balloon  note,  the 
underlying  collateral  may  depreciate 
while  die  principal  balance  remains  the 
same.  Therefore,  while  the  value  of  the 
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security  at  the  outset  may  be  sufficient 
to  fully  secure  the  loan,  the  depreciated 
collateral  jnay  be  insufficient  to  cover 
the  remaining  balance  of  a  delinquent 
balloon  payment.  FCU’s  are  cautioned, 
therefore,  to  undertake  regular  reviews 
of  the  sufficiency  of  collateral 
supporting  such  loans.  NCUA  will 
monitor  the  use  of  balloon  notes  through 
its  regular  examination  program. 

Default :  The  potential  for  default  may 
be  greater  on  a  balloon  note  than  on  a 
note  requiring  substantially  equal 
payments  because  generally  there  is  less 
contact  with  the  borrower  and  therefore 
the  knowledge  of  possible  default 
surfaces  much  later.  For  this  reason,  the 
NCUA  Board  encourages  each  FCU  to 
exercise  extraordinary  care  at  the  time 
the  loan  is  granted  to  assure  that  the 
borrower  will  have  adequate  resources 
to  service  the  balloon  note  at  maturity. 
Because  mismanagement  of  balloon 
notes  can  threaten  the  financial  stability 
of  a  Federal  credit  union,  NCUA  will 
monitor  the  use  of  balloon  and  irregular 
payment  notes  through  its  examination 
program.  The  NCUA  Board  encourages 
each  FCU  to  avoid  the  following 
practices  which  may,  under  normal 
circumstances,  adversely  affect  its 
financial  stability: 

(1)  Refinancing  or  extending  a  note  to 
avoid  reporting  it  as  delinquent.  Each 
FCU  should  be  satisfied,  before 
extending  or  refinancing  the  loan,  that 
the  borrower  has  or  will  have  the  ability 
to  repay  at  maturity.  Balloon  payment 
notes  and  irregular  payment  notes 
require  very  close  monitoring.  For  this 
reason  and  for  reporting  purposes  FCU's 
are  encouraged  to  consider  such  notes 
as  past  due  immediately  after  a 
scheduled  interest  or  principal  payment 
is  unpaid. 

(2)  Funding  a  substantial  portion  of 
balloon  and  irregular  payment  loans 
with  liabilities  of  unmatched  terms. 

(3)  Funding  a  substantial  portion  of 
fixed  rate  balloon  and  irregular  payment 
loans  with  market  sensitive  liabilities. 

NCUA  cautions  FCUs  that  if  these  or 
similar  practices  threaten  a  credit 
union’s  financial  stability,  NCUA  stands 
ready  to  issue  an  IRPs  regarding  such 
practices  and  NCUA  also  will  use  its 
enforcement  powers  to  halt  and  prevent 
such  practices. 

Variable  Rate  Consumer  Loans 

In  addition  to  allowing  balloon  notes, 
the  broad  new  authority  under  the 
general  rule  will  also  allow  a  credit 
union  to  grant  a  variety  of  "variable 
rate"  consumer  loans.  NCUA’s  former 
regulation  required  that  a  member  loan 
“  *  *  *  shall  be  paid  by  substantially 
equal  payments  *  *  which  precluded 
changes  in  the  regular  payment  amount 


as  a  means  of  implementing  adjustments 
in  the  loan  rate.  Therefore,  although  a 
credit  union  could  grant  a  “variable 
rate"  loan  under  the  former  regulation, 
its  only  means  of  adjusting  the  loan  to 
the  new  rate  was  to  extend  the  loan 
maturity.  (The  maturity  for  consumer 
loans,  including  all  extensions,  is  limited 
to  12  years  by  §  107  of  the  Federal 
Credit  Union  Act  Mobile  home  loans 
and  home  improvement  loans  may  have 
a  maturity  of  15  years.) 

With  respect  to  variable  rate 
consumer  loans,  NCUA  invited  comment 
on  whether  NCUA  should  restrict 
adjustment  to  the  outstanding  principal 
loan  balance,  indexes,  and  the 
frequency  and  amount  of  an  adjustment. 

Adjustment  to  the  outstanding 
principal  loan  balance.  When  variable 
rate  loans  are  adjusted  through  addition 
of  unpaid  interest  to  the  principal 
balance,  the  result  may  be  that  large 
final  payments  are  required  which  are 
potentially  risky  and  dangerous  to 
liquidity,  earnings,  depreciated 
collateral  and  default  in  the  same  ways 
that  balloon  notes  are  potentially 
dangerous  in  these  areas.  Of  the  four 
commenters  who  specifically  addressed 
this  issue,  three  favored  no  restrictions. 
The  opposing  view  suggested  that 
adjustment  to  the  outstanding  principal 
loan  balance  should  not  be  allowed 
under  any  circumstances.  The  NCUA 
Board  believes  that  Federal  credit 
unions  should  have  maximum  flexibility 
to  design  loans  suited  to  the  needs  of 
their  members.  Therefore,  while 
individual  credit  unions  may  place  limits 
on  this  activity,  no  such  limits  will  be 
required  by  regulation. 

Indexes.  All  commenters  who 
addressed  this  issue  favored  no 
restrictions  on  indexing.  Several, 
however,  asked  NCUA  for  general 
guidance. 

While  the  NCUA  Board  agrees  that  an 
FCU  should  be  free  to  choose  its  own 
index,  NCUA  encourages  the  credit 
union  to  use  a  simple  index  that  is  (1) 
easily  ascertainable,  (2)  beyond  the 
control  of  the  credit  union  and  (3) 
readily  verifiable  by  the  borrower.  The 
Board  cautions  each  Federal  credit 
union  that  general  contract  law  holds 
that  a  contract  may  be  void  if  key  terms 
are  so  uncertain  or  so  indefinite  as  to  be 
undeterminable.  Such  uncertainty  or 
indefiniteness  may  be  found  under  state 
contract  law  if  the  variable  rate  loan 
index  reserves  to  the  FCU  excessive 
discretion.  Thus,  an  FCU  may  be  risking 
a  lawsuit  if  it  retains  the  right,  with 
regard  to  a  single  borrower,  to  adjust  the 
rate  without  any  index  whatsoever  or  if 
the  FCU  uses  the  cost  of  its  funds  as  the 
index.  An  FCU  can  protect  itself  from 
such  a  lawsuit  if  the  power  to  vary  the 


interest  rate  is  specifically  limited  by  a 
marketplace  index  and  requires  periodic 
redetermination,  in  good  faith  and  in  the 
ordinary  course  of  business,  of  the  price 
to  be  charged  to  all  of  the  FCU's 
borrowers  that  are  similarly  situated. 
Constitution  Bank  and  Trust  Co.  v. 
Robinson,  425  A.2d  1268  (Conn.  1979). 

An  FCU  may  choose  to  adjust  the  loan 
upward  or  downward  if  the  index  rises, 
or  falls.  The  Board  encourages  each 
FCU,  however,  to  consistently  adjust 
both  types  of  index  fluctuations, 
downward  as  well  as  upward. 

Frequency  and  amount  of 
adjustments.  Ail  seven  commenters  who 
addressed  this  issue  urged  NCUA  to 
allow  each  FCU  to  forge  its  own  lending 
policies  regarding  the  frequency  and 
amount  of  adjustments  in  variable  rate 
loans.  The  NCUA  Board  agrees  for 
reasons  succinctly  stated  by  one 
commenter:  “The  local  environment,  the 
spectrum  of  a  particular  credit  union’s 
other  services,  the  sophistication  of  data 
processing  technology,  and  the  cost  of 
doing  business  are  all  factors  which 
credit  unions  will  take  into  account  in 
passing  on  specific  lending  programs.” 
NCUA  agrees  that  the  individual  credit 
union  is  best  prepared  to  make  loan 
adjustment  decisions,  in  light  of  its 
individual  circumstances. 

Disclosures.  The  Board  proposed  two 
options  regarding  disclosures.  The  first 
option  paralleled  the  existing 
requirements  of  Regulation  Z  and  the 
Truth  in  Lending  Act,  46  FR  20903  to  be 
codified  at  12  CFR  226.18(f).  The  second 
option  required  a  Federal  credit  union  to 
comply,  at  the  time  of  application,  with 
the  disclosure  requirements  of  the  new 
Regulation  Z  and  also  required  the  FCU 
to  disclose  the  index  to  be  used,  how 
often  an  increase  might  take  place,  and 
how  the  increase  would  be  calculated. 
All  of  these  disclosures  would  be  in 
commonly  understood  language. 

Three  commenters  favored  option  #2. 
These  commenters  viewed  the 
Regulation  Z  requirements  as 
inadequate.  They  therefore  urged  NCUA 
to  require  more  detailed  disclosures 
with  more  meaningful  examples. 

However,  the  overwhelming  majority 
of  commenters  favored  option  #1, 
stating  that  the  Regulation  Z  disclosures 
are  sufficient  and  any  additional 
disclosures  would  unnecessarily  burden 
a  credit  union.  Several  commenters 
pointed  out  that  option  #2,  which  would 
require  disclosure  at  the  time  of 
application,  would  be  operationally 
impractical  in  those  cases  where  loan 
applications  are  received  by  telephone. 
(Some  FCU's,  it  was  noted,  receive  a 
substantial  portion  of  their  loan 
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applications  by  phone.)  The  NCUA 
Board  agrees. 

It  appears  from  the  Federal  Reserve 
Board  proposed  official  commentary  (46 
FR  28595)  on  revised  Regulation  Z  that 
the  information  required  by  proposed 
option  #2  is  already  substantially 
covered  by  the  requirements  of 
Regulation  Z.  For  example,  under 
Regulation  Z,  (as  clarified  by  the  official 
staff  commentary)  in  connection  with 
the  variable  rate  feature  of  a  loan,  the 
lender  must  disclose  the  following 
information  in  readily  understandable 
language  and  usable  form: 

(1)  Circumstances  under  which  rate 
may  increase.  The  “circumstances" 
would  include  identification  of  any 
index  to  which  the  rate  is  tied,  as  well 
as  any  conditions  or  events  on  which 
the  increase  is  contingent. 

(2)  Any  limitations  on  the  increase. 

The  “limitations"  refer  to  any  maximum 
imposed  on  the  amount  of  an  increase  at 
any  time,  as  well  as  any  maximum  on 
the  total  increase  over  the  life  of  the 
transaction. 

(3)  The  effect  of  an  increase.  The 
“effect”  refers  to  an  increase  in  the 
number  or  amounts  of  payments  or  an 
increase  in  the  final  payment. 

(4)  An  example  of  the  payment  terms 
that  would  result  from  an  increase.  The 
creditor  may  provide  a  standard 
example  that  represents  the  general  type 
of  credit  offered  or  an  example  that 
directly  reflects  the  terms  and 
conditions  of  the  particular  transaction. 

The  Board  believes  that  these 
Regulation  Z  disclosures,  as  explained 
by  the  commentary,  substantially 
parallel  the  disclosures  required  by 
option  #2.  For  this  reason,  option  #1  of 
the  proposed  regulation  is  adopted  for 
consumer  loans. 

Federal  credit  unions  may  use  the 
model  clauses  and  forms  provided  in 
Appendix  H  of  the  revised  Regulation  Z. 
If  Federal  credit  unions  design  their  own 
forms,  such  forms  should  be  in 
commonly  understood  language. 

Member  Education 

The  NCUA  Board  strongly  encourages 
each  Federal  credit  union  that  offers 
variable  rate  consumer  loans  to 
establish  a  member  education  program 
for  prospective  applicants  for  such  loans 
to  help  them  understand  how  loans  of 
this  type  work  under  varying  conditions, 
including  “worst  case”  situations.  The 
program  would  be  voluntary  and  in 
addition  to  any  disclosure  requirements. 

§  701.21-2(b)— Preemption. 

The  Board  has  added  a  new 
subparagraph  (b)  to  make  it  clear  that 
NCUA  intends  to  preempt  any  State  law 
purporting  to  address  the  subject  of  a 
Federal  credit  union’s  authority  to  grant 


variable  rate  consumer  loans.  NCUA 
also  intends  to  preempt,  for  example, 
any  State  law  purporting  to  restrict 
interest  rate  increases  associated  with 
such  loans. 

Lines  of  Credit  to  Members  8  701.21-3 

Discussion  of  Former  Rule  and  Final 
Changes  t 

Sections  701.21-3(a)  (1)  and  (2)  define 
the  terms  “line  of  credit”  and 
“agreement.”  The  NCUA  Board  believes 
these  terms  are  defined  appropriately  in 
the  former  regulation  and  retains  them 
in  the  final  rule. 

Contents  of  the  Line  of  Credit 
Agreement 

Section  701.21-3(b)  of  the  existing 
regulation  sets  forth  the  minimum 
provisions  required  in  a  line  of  credit 
agreement.  The  final  rule  eliminates  this 
entire  subparagraph  because  its 
requirements  are  either  requirements  of 
the  Federal  Credit  Union  Act  (in  which 
case  the  regulation  is  duplicative)  or 
dictated  by  sound  business  practice  (in 
which  case  the  provisions  normally 
would  be  included  in  any  line  of  credit 
agreement).  The  commeniers  addressing 
this  change  overwhelmingly  concurred. 

Termination  of  the  Agreement 

The  NCUA  Board  believes  that  the 
former  requirements  as  to  conditions 
under  which  a  credit  union  could 
terminate  the  agreement  reflect  obvious 
sound  business  practice.  While  the 
Board’s  final  rule  eliminates  them  as  a 
regulatory  requirement,  the  Board 
encourages  the  writing  of  line  of  credit 
agreements  that  will  set  forth  the 
specific  conditions  under  which  the 
agreement  may  be  terminated  by  the 
credit  union.  (The  borrower,  of  course, 
may  terminate  the  agreement  for  any 
reason  at  any  time,  but  must  repay  die 
outstanding  obligation  existing  at  the 
time  of  termination.) 

In  its  proposal,  the  Board  retained  the 
existing  requirement  that  a  credit  union 
notify  the  member  in  writing  of  the 
termination  of  a  line  of  credit.  The  Board 
requested  comments  as  to  whether  it 
should  require  that  the  notice  be  sent 
within  a  specific  time  period  after 
termination.  Four  of  the  nine 
commenters  who  addressed  this  issue 
correctly  pointed  out  that  a  credit  union 
is  already  required  to  send  such  a  notice 
under  Regulation  B  (12  CFR  202.9)  which 
implements  the  Equal  Credit 
Opportunity  Act.  This  Regulation  B 
notice,  however,  would  be  required  only 
in  cases  of  consumer  credit,  not 
commercial  or  agricultural  credit,  and 
only  where  the  termination  affects  less 
than  a  substantial  portion  of  the  line  of 


credit  borrowers.  Therefore,  if  a  credit 
union  terminated  all  lines  of  credit 
simultaneously.  Regulation  B  would  not 
require  the  credit  union  to  notify 
affected  borrowers. 

After  carefully  considering  the 
Regulation  B  requirements,  the  Board 
has  decided  to  eliminate  the  notice  of 
termination  requirement  from  the  final 
rule.  The  Board  has  substituted  a  new 
subparagraph  (c)  to  make  it  clear  that 
the  only  notice  required  is  the 
Regulation  B  notice  and  that  NCUA 
preempts  any  state  law  that  purports  to 
regulate  termination  notices  regarding 
lines  of  credit.  While  a  credit  union  is 
not  now  required  to  send  notice  in  all 
cases,,  the  NCUA  Board  believes  that 
Regulation  B  would  require  notice  in  the 
overwhelming  majority  of  cases 
encountered  by  FCUs.  Even  in  those 
cases  where  notice  would  not  be 
required,  the  Board  believes  that  a 
credit  union  possesses  adequate 
independent  incentive  to  notify  its 
member  of  the  termination. 

36-Month  Review,  Reapplication, 
Disbursements  Exceeding  a  Borrower's 
Credit  Limit,  Review  of  Liquidity  Status 

The  Board  proposed  to  delete  from  the 
existing  rule  subparagraphs  701 .21 -3(d) 
(36-month  review],  701.21-3(e) 
[Reapplication],  701.21-3(f) 
[Disbursements  exceeding  a  borrower’s 
credit  limit],  and  701.21-3(g)  [Review  of 
liquidity  status].  All  commenters  who 
addressed  this  action  concurred  and  the 
sections  have  been  deleted. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
the  final  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  because 
the  rules  would  increase  their 
management  flexibility,  increase  their 
competitive  positions  and  reduce  their 
paperwork  burdens.  Therefore,  a  final 
flexibility  analysis  is  not  required,  5 
U.S.C.  605(b). 

Effective  Date 

These  rules  will  be  effective  in  less 
than  30  days  because  they  relieve 
regulatory  restrictions.  5  U.S.C. 

553(d)(1). 

By  the  National  Credit  Union 
Administration  Board  this  22nd  day  of  July 
1981. 

Dated:  July  22, 1981. 

Beatrix  Fields, 

Acting  Secretary  of  the  NCUA  Board. 

(12  U.S.C.  1757, 1761 (b)(c)  and  1766(a)) 
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Accordingly,  12  CFR  701.21-1, 701.21- 
2,  701.21-3  are  revised  as  set  forth 
below. 

§  701.21-1  Lending  Policies. 

(a)  General  Rule:  Within  the 
limitations  prescribed  by  applicable 
law,  regulations  and  bylaws,  the  board 
of  directors  shall  establish  written 
lending  policies  consistent  with 
cooperative  principles. 

(b)  Interest  rates  charged  on  loans 
(including  line  of  credit  balances)  may 
vary  according  ,to  written  classifications 
established  by  the  board  of  directors 
consistent  with  cooperative  principles 
and  existing  laws  and  regulations. 

(c)  Subject  to  limitations  established 
by  the  board  of  directors,  the  credit 
committee  or  loan  officer  shall  assure 
that  a  credit  application  for  each 
borrower  is  on  file  which  supports  the 
decision  to  extend  credit. 

§  701.21-2  Amortization  and  payment  of 
loans  to  members. 

(a)  General  rule:  Loans  shall  be  paid 
or  amortized  in  accordance  with  written 
policies  prescribed  by  the  board  of 
directors  after  taking  into  account  the 
needs  or  conditions  of  the  borrowers, 
the  amounts  and  duration  of  the  loans, 
the  interests  of  the  members  and  such 
other  factors  as  the  board  deems 
relevant. 

(b)  This  rule  is  promulgated  pursuant 
to  the  exclusive  authority  of  the  NCUA 
Board  to  regulate  consumer  lending  and 
loan  amortization  as  set  forth  in  sections 
107(5),  107(5)(A)(ii),  107(5)(A)(iii)  and 
107(5)(A)(ix)  of  the  Federal  Credit  Union 
Act,  12  U.S.C.  1757(5),  (5)(A)(ii), 

(5)(A)(iii),  and  (5)(A)(ix).  This  exercise 
of  the  Board’s  authority  preempts  any 
state  law  purporting  to  address  the 
subject  of  a  Federal  credit  union’s 
ability  or  right  to  make  variable  rate 
consumer  loans  or  to  directly  or 
indirectly  restrict  such  ability  or  right. 

§  701.21-3  Lines  of  credit  to  members. 

(a)  For  the  purposes  of  this  section: 

(1)  “Line  of  credit”  means  a  fixed 
amount  which  may  be  drawn  upon  by  a 
member  from  time  to  time  and  which 
may  be  replenished  by  payment  on 
amounts  previously  drawn. 

(2)  “Agreement”  means  the  written 
document  signed  by  the  borrower  to 
establish  the  terms  and  conditions  of  a 
line  of  credit. 

(b)  Each  line  of  credit  must  be 
evidenced  by  an  agreement 

(c) (1)  Notice  of  termination  of  a  line  of 
credit  shall  comply  with  the  Equal 
Credit  Opportunity  Act  and  Regulation 
B. 

(2)  This  subparagraph  is  promulgated 
pursuant  to  the  exclusive  authority  of 


the  NCUA  Board  to  regulate  lines  of 
credit  as  set  forth  in  section  107(5)(B)  of 
the  Federal  Credit  Union  Act.  12  U.S.C. 
1757(B).  This  exercise  of  the  Board’s 
authority  preempts  any  state  law 
purporting  to  address  the  subject  of  a 
Federal  credit  union’s  responsibility  to 
notify  a  borrower  regarding  termination 
of  a  line  of  credit. 

(FR  Doc.  81-22068  Filed  7-28-81;  8:46  ami 
BILLING  CODE  753S-01-M 


12  CFR  Part  701 

Fixed  Rate  Mortgage  Loans 

AGENCY:  National  Credit  Union 

Administration. 

action:  Final  rule. 

SUMMARY:  As  part  of  its  ongoing 
program  updating,  clarifying  and 
simplifying  existing  regulations,  the 
National  Credit  Union  Administration 
(NCUA)  has  reviewed  its  regulation 
governing  long  term  mortgage  loans.  As 
a  result,  NCUA  is  amending  its 
regulation  so  that  adjustable  rate 
mortgage  loans  will  not  be  included  in 
the  limit  on  the  aggregate  dollar  amount 
of  long  term  real  estate  loans  that  a 
Federal  credit  union  may  have 
outstanding.  (A  Federal  credit  union 
may  have  up  to  25  percent  of  its  assets 
in  long  term  real  estate  loans.)  NCUA  is 
also  amending  the  regulation  to  clarify 
that,  regardless  of  state  law,  a  Federal 
credit  union  is  required  to  have  a  due  on 
sale  clause  in  its  loan  instruments.  And 
further,  regardless  of  state  law,  a  credit 
union  may  exercise  that  clause  unless 
the  person  to  whom  property  is  sold  or 
transferred  and  the  Federal  credit  union 
reach  written  agreement  that  the  credit 
of  such  person  is  satisfactory  and  that 
the  interest  payable  to  the  credit  union 
shall  be  at  such  rate  as  the  credit  union 
shall  request 

EFFECTIVE  DATE:  July  22, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L.  Culhane,  Jr.,  Senior  Attorney. 
Office  of  General  Counsel,  National 
Credit  Union  Administration,  1776  G 
Street  NW.,  Washington,  D.C.  20456. 
Telephone  number:  (202)  357-1030. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Comments 
1.  Background 

As  part  of  its  ongoing  program  of 
updating,  clarifying  and  simplifying 
existing  regulations,  NCUA  conducted  a 
review  of  Section  701.21-6,  its  regulation 
governing  long  term  real  estate  loans. 
However,  because  the  regulation  had 
.  been  reviewed  on  several  occasions 
since  it  was  adopted  in  1978,  comments 


were  solicited  on  only  two  changes  in 
the  regulation.  NCUA  requested 
comments  (1)  on  whether  or  not  to 
increase  the  aggregate  dollar  amount  of 
long  term  real  estate  loans  that  a 
Federal  credit  union  may  have 
outstanding  and  (2)  on  regulatory 
language  that  would  clarify  NCUA’s 
position  on  the  use  of  a  due  on  sale 
clause  by  a  Federal  credit  union.  46  FR 
31654  (1981). 

2.  Percentage  of  Assets  Limitation 

In  granting  Federal  credit  unions  the 
power  to  make  long  term  real  estate 
loans  Congress  recommended  that 
NCUA  ensure  that  Federal  credit  unions 
provide  this  service  without  adversely 
affecting  their  primary  function  of 
providing  low  cost  consumer  loans  to 
their  members.  NCUA  was  given  the  % 
discretion  to  impose  maximums  on  the 
percentage  of  a  credit  union’s  portfolio 
that  could  be  allocated  for  long  term  real 
estate  loans  and  was  also  given  the 
discretion  to  determine  whether  this 
percentage  should  vary  according  to  the 
asset  size  of  the  credit  union.  See  HR. 

Rep.  No.  23, 95th  Cong.,  1st  Sess.  9 
(1977). 

When  initially  promulgating  its 
regulation,  NCUA  determined  to  limit 
the  aggregate  dollar  amount  of  real 
estate  loans  outstanding  to  25  percent  of 
the  credit  union's  assets.  43  FR  14925 
(1978).  That  percentage  has  remained 
unchanged  to  date.  The  regulation  does, 
however,  provide  for  a  relaxation  of  this 
limit  with  the  prior  written  consent  of 
the  Administration. 

In  reviewing  the  regulation,  the  Board 
requested  comments  as  to  whether  this 
limit  should  be  increased,  in  order  to 
provide  greater  flexibility  to  Federal 
credit  unions,  in  light  of  the  proposed 
regulations  which  would  permit  Federal 
credit  unions  to  make  adjustable  rate 
mortgage  loans.  The  Board  observed 
that  loans  that  are  sold  are  not  included 
in  the  percentage  limitation  (and  only 
the  interest  that  is  retained  is  included 
when  part  of  a  loan  is  sold).  However, 
until  such  time  as  an  extensive 
secondary  market  develops  for 
adjustable  rate  mortgage  loans,  Federal 
credit  unions  offering  such  loans  may  of 
necessity  have  to  retain  a  significant 
number  of  them  in  their  loan  portfolios. 
Consequently,  a  change  may  be 
advisable  to  enable  Federal  credit 
unions  offering  adjustable  rate  mortgage 
loans  to  their  members  to  better 
compete  with  other  lenders  by 
remaining  in  the  mortgage  market  longer 
than  would  otherwise  be  the  case. 

The  majority  of  the  commenters  felt 
that  a  change  would  be  appropriate  to 
accommodate  adjustable  rate 
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mortgages;  however,  the  commenters 
differed  as  to  whether  a  change  should 
be  made  with  respect  to  fixed  rate 
mortgage  loans,  and  if  one  should  be 
made,  exactly  what  form  it  should  take. 
Most  commenters  recommended  that,  at 
a  maximum,  an  exception  should  be 
made  for  adjustable  rate  mortgage 
loans.  Other  commenters  recommended 
retaining  the  limitation  for  fixed  rate 
mortgage  loans.  Other  commenters 
argued  that  the  limit  should  be 
completely  eliminated.  Still  others 
argued  that  the  limit  should  be 
increased,  either  up  to  40  percent  or  to 
50  percent  of  assets.  One  commenter 
suggested  that  an  exception  should  be 
made  for  loans  which  are  marketable  on 
the  secondary  market.  Based  on  the 
comments  submitted  and  further  study 
by  the  Board,  the  regulation  is  being 
amended  to  exclude  adjustable  rate 
mortgage  loans  from  the  limitation. 

In  requesting  comments  on  whether  or 
not  to  amend  die  limitation,  the  Board’s 
primary  focus  was  on  the  lack  of  an 
established  secondary  market  for 
adjustable  rate  mortgage  loans.  Shortly 
after  the  proposed  regulation  was 
issued,  however,  the  Federal  National 
Mortgage  Association  announced  its 
purchasing  guidelines  for  adjustable  rate 
mortgages.  And  since  that  time  the  pilot 
purchase  program  of  the  Federal  Home 
Loan  Mortgage  Corporation  has  become 
operational.  Nonetheless,  for  other 
reasons  the  Board  i$  persuaded  that  no 
limitation  should  be  placed  on  the  use  of 
adjustable  rate  mortgages. 

Rather  than  concentrating  on  the 
effect  of  a  developing  secondary  market, 
the  commenters  stressed  other  reasons 
for  deregulating  in  this  area.  Several 
commenters  emphasized  that  adjustable 
rate  mortgage  loans  are  designed  to 
reflect  current  market  conditions.  Hence 
the  risks  associated  with  such  loans  for 
a  lender  are  far  less  than  the  risks 
associated  with  fixed  rate  mortgage 
loans.  Other  commenters  argued  that 
eliminating  the  limitation  with  respect  to 
adjustable  rate  mortgages  would 
provide  Federal  credit  unions  with 
greater  flexibility  to  serve  their 
members.  Such  loans  could  prove  to  be 
a  popular  service  depending  on  the 
lending  standards  of  other  financial 
institutions.  The  Board  finds  these 
arguments  to  be  persuasive. 

However,  the  Board  is  not  convinced 
that  the  commenters  have  provided 
sufficient  justification  for  changing  the 
limitation  with  respect  to  fixed  rate 
mortgage  loans  at  this  time.  Although 
the  regulation  does  allow  for  an  increase 
in  the  limitation  with  the  prior  written 
consent  of  the  Administration,  to  date 
only  one  request  for  an  exception  has 


been  received.  Consequently?  contrary 

to  the  arguments  made-fry  some - 

commenters,  it  does  not  appear  that  the 
limitation  is  impeding  access  to  the 
secondary  market  by  preventing  a  credit 
union  from  accumulating  a  pool  of 
mortgages  sufficiently  large  enough  to 
sell  on  the  secondary  market. 

In  the  case  of  fixed  rate  mortgage 
loans,  the  current  limit  strikes  a  balance 
which  permits  involvement  in  fixed  rate 
mortgage  loans  without  an  adverse 
effect  on  liquidity.  As  one  commenter 
has  observed,  a  large  fixed  rate  loan 
portfolio  can  significantly  impair  a 
credit  union’s  ability  to  pay  competitive 
dividends  when  the  loans  in  its  portfolio 
are  earning  less  than  prevailing  market 
rates.  This,  in  turn,  can  have  a 
substantial  effect  on  the  credit  union’s 
stability.  Hence,  no  change  is 
contemplated  at  this  time. 

NCUA  will  continue  to  monitor 
requests  for  increases  in  the  limitation 
on  fixed  rate  mortgage  loans.  Consistent 
with  its  decision  to  permit  the  board  of 
directors  of  each  individual  credit  union 
to  decide  how  to  balance  its  loan 
portfolio  between  consumer  and 
adjustable  rate  mortgage  loans,  in  ruling 
on  such  a  request  NCUA  will  no  longer 
focus  primarily  on  the  consumer  loan 
program  of  the  credit  union.  See  42  FR 
59981  (1977)  (factors  NCUA  previously 
considered  in  ruling  on  a  request). 
Instead  the  primary  factors  NCUA  will 
consider  will  now  be  the  ability  of  the 
management  of  the  credit  union  to 
operate  a  more  extensive  fixed  rate 
mortgage  loan  program  in  a  safe  and 
sound  manner  and  the  evidence 
indicating  that  there  is  a  demand  for 
additional  fixed  rate  mortgage  loans.  In 
addition,  NCUA  will  reconsider  its 
decision  to  retain  the  25  percent  of 
assets  limitation  with  respect  to  fixed 
rate  mortgage  loans  if  a  significant 
number  of  meritorious  requests  are 
forthcoming. 

3.  Due  on  Sale  Clause 

A  due  on  sale  clause  is  a  type  of 
acceleration  clause.  It  gives  the  lender 
or  the  holder  of  the  loan  the  option  of 
calling  the  loan  if  the  borrower  sells  or 
transfers  all  or  part  of  his  or  her  interest 
in  the  property  securing  the  loan.  A 
number  of  states,  either  by  statute, 
regulation,  or  judicial  decision,  either 
limit  or  prohibit  the  enforceability  of  a 
due  on  sale  clause  in  a  residential  real 
estate  loan  unless  the  lender  can  show 
an  impairment  of  its  security  or  risk  of 
default  as  the  result  of  the  sale  or 
transfer.  As  a  result,  several  Federal 
credit  unions  and  some  credit  union 
leagues  had  asked  whether  a  Federal 
credit  union  may  exercise  its  rights 
under  a  due  on  sale  clause  and  raise  the 


interest  rate  on  a  loan  even  if  that  would 
otherwise. he  prohibited  by  state  law. 

In  response,  NCUA  proposed  to  add  a 
new  Subsection  (d)  to  its  regulation  to 
clarify  that  when  NCUA  originally 
promulgated  §  701.21-6  it  was  requiring 
a  Federal  credit  union  to  use  a  due  on 
sale  clause  in  its  conventional  loan 
instruments.  This  was  done  (1)  to 
balance  the  effect  of  changing  market 
rates  as  between  the  lender  and  the 
borrower  and  (2)  because  the  ability  of 
the  holder  of  a  loan  made  by  a  Federal 
credit  union  to  exercise  the  rights 
afforded  under  a  due  on  sale  clause  is 
essential  to  the  safe  and  sound 
participation  of  credit  unions  in  the 
residential  mortgage  market  46  FR 
31654,  31655-56  (1981). 

All  the  commenters  supported 
NCUA's  decision  to  require  the  use  of  a 
due  on  sale  clause  in  conventional 
mortgage  instruments  notwithstanding 
state  law.  Two  commenters  did  request 
that  NCUA  clarify  that  it  would  not 
require  the  use  of  a  due  on  sale  clause  in 
the  case  of  government  insured  or 
guaranteed  loans.  One  commenter  also 
recommended  that  the  regulation 
specifically  clarify  that  the  holder  of  a 
loan  made  by  a  Federal  credit  union 
may  exercise  its  due  on  sale  option  in 
order  to  raise  the  interest  rate  on  loans 
in  its  portfolio.  Since  NCUA’s  intention 
was  to  require  the  use  of  the  due  on  sale 
clause  only  in  the  case  of  conventional 
loans  and  since  it  was  definitely 
NCUA’s  intention  to  permit  the  holder  of 
a  loan  made  by  a  Federal  credit  union  to 
exercise  the  due  on  sale  option  in  order 
to  raise  the  interest  rates  on  loan  in  its 
portfolio,  appropriate  clarifying 
language  has  been  added  to  the 
regulation. 

Procedures  for  Regulatory  Development 

The  NCUA  Board  is  not  providing  for 
a  delayed  effective  date  because  the 
rules  relieve  a  regulatory  restriction  and 
because  delay  would  not  be  in  the 
public  interest  in  that  it  could  hamper 
the  ability  of  Federal  credit  unions  to 
manage  their  loan  portfolios  in  a  safe 
and  sound  manner.  5  U.S.C.  553(d)(1), 

(3). 

The  NCUA  Board  certifies  that  the 
changes  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  Federal  credit  unions 
(Federal  credit  unions  with  less  than 
$1,000,000  in  assets).  The  NCUA  Board 
believes  that  only  a  few  credit  unions 
under  $1,000,000  in  assets  are  making 
long  term  real  estate  loans.  Therefore  a 
substantial  number  of  small  Federal 
credit  unions  would  not  be  affected  and 
a  final  regulatory  flexibility  analysis  is 
not  required.  5  U.S.C.  605(b). 
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Accordingly,  NCUA  amends  §  701.21- 
6  of  its  existing  rules  and  regulations  as 
set  forth  below. 

By  the  National  Credit  Union 
Administration  Board  on  the  22d  of  July  1981. 
Beatrix  D.  Fields, 

Acting  Secretary,  NCUA  Board 
(12  U.S.C.  1757, 1766(a),  1789(a)(ll)) 

1.  Section  701.21-6  is  amended  by 
revising  the  heading,  paragraph  (b)(4), 
and  adding  paragraph  (d)  to  read  as 
follows: 

§  701.21-6  Fixed  rate  mortgage  loans. 

***** 

(b)  *  *  * 

(4)  The  aggregate  dollar  amount  of 
fixed  rate  real  estate  loans  outstanding 
may  not  exceed  25  per  centum  of  the 
Federal  credit  union’s  assets  without 
prior  written  consent  of  the 
Administration.  This  limitation  does  not 
include  real  estate  loans  with  maturities 
not  exceeding  twelve  years. 
***** 

(d)  Due  on  Sale  Clause. 

(1)  Notwithstanding  any  state  law  to 
the  contrary,  in  the  case  of  a 
conventional  loan  a  Federal  credit  union 
is  required  to  include  a  due  on  sale 
clause  in  its  loan  instruments  whereby 
the  holder  of  a  loan  made  by  a  Federal 
credit  union  may,  at  its  option,  declare 
immediately  due  and  payable  all  of  the 
sums  secured  by  the  security  instrument 
if  all  or  any  part  of  the  real  property 
securing  the  loan  is  sold  or  transferred 
by  the  borrower  without  the  holder’s 
prior  written  consent.  In  the  case  of  an 
Insured  or  Guaranteed  loan,  a  Federal 
credit  union  is  not  required  to  include  a 
due  on  sale  clause  in  its  loan 
instruments  unless  it  is  acceptable  to  the 
insuring  or  guaranteeing  agency. 

(2)  Notwithstanding  any  state  law  to 
the  contrary,  the  holder  of  a  loan  made 
by  a  Federal  credit  union  may  exercise  a 
due  on  sale  clause,  for  example,  because 
of  unsatisfactory  creditworthiness  of  the 
person  to  whom  the  property  is  to  be 
sold  or  transferred  or  because  of  a  need 
to  increase  the  overall  yield  in  its  loan 
portfolio,  unless: 

(i)  Exercise  of  the  due  on  sale  clause 
would  be  based  on  any  of  the  following: 

(A)  Creation  of  a  lien  or  other 
encumbrance  subordinate  to  the  security 
instrument; 

(B)  Creation  of  a  purchase  money 
security  interest  for  household 
appliances; 

(C)  Transfer  by  devise,  descent,  or  by 
operation  of  law  upon  the  death  of  a 
joint  tenant;  or 

(D)  Grant  of  any  leasehold  interest  of 
three  years  or  less  not  containing  an 
option  to  purchase;  or  unless 


(ii)  Prior  to  the  transfer  the  holder  and 
the  person  to  whom  the  property  is  to  be 
sold  or  transferred  reach  written 
agreement  that  the  credit  of  such  person 
is  satisfactory  to  the  holder  and  that  the 
interest  payable  to  the  holder  on  sums 
secured  by  its  security  instrument  shall 
be  at  such  rate  as  the  holder  shall 
request. 

(3)  This  section  is  being  promulgated 
pursuant  to  the  plenary  and  exclusive 
authority  of  the  NCUA  Board  as  set 
forth  in  Sections  107(5)(A)(i), 

107(5) (A)(ix),  and  107(13)  of  the  Federal 
Credit  Union  Act  to  regulate, 
respectively,  the  real  estate  loans 
granted  by  Federal  credit  unions,  the 
amortization  of  loans  granted  by  Federal 
credit  unions,  and  the  sale  of  loans 
granted  by  Federal  credit  unions.  This 
exercise  of  the  Board’s  authority 
preempts  state  laws  purporting  to 
address  the  ability  of  the  holder  of  a 
loan  made  by  a  Federal  credit  union  to 
exercise  its  rights  under  a  due  on  sale 
clause  to  raise  interest  rates  on  loans. 

(FR  Doc.  81-22059  Filed  7-28-81;  8:45  am) 
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12  CFR  Part  701 

Participation  Loans;  Purchase,  Sale, 
and  Pledge  of  Eligible  Obligations 

AGENCY:  National  Credit  Union 

Administration. 

action:  Final  rule. 

summary:  As  part  of  its  ongoing 
program  of  updating,  clarifying,  and 
simplifying  existing  regulations,  the 
National  Credit  Union  Administration 
(NCUA)  has  reviewed  its  regulation 
governing  participation  loans.  As  a 
result,  NCUA  is  (1)  amending  the 
regulation  to  permit  Federal  credit 
unions  to  participate  with  other  lenders 
in  extending  lines  of  credit  to  credit 
union  members;  (2)  deleting  from  the 
regulation  the  requirement  that  specific 
provisions  appear  in  the  participation 
agreement;  and  (3)  amending  the 
regulation  to  permit  the  use  of 
repurchase  provisions.  (Because 
NCUA’s  regulation  governing  the 
purchase,  sale,  and  pledge  of  loans  was 
drafted  to  impose  the  same  restrictions 
on  those  activities  that  are  placed  on 
participations  in  order  not  to  favor  one 
arrangement  over  another,  NCUA  is  also 
making  similar  changes  in  that 
regulation.)  In  addition,  NCUA  is  (4) 
amending  its  regulation  governing 
participation  loans  to  clarify  that  the 
programs  currently  operated  by  the 
Federal  Home  Loan  Mortgage 
Corporation,  the  Federal  National 
Mortgage  Association,  and  the 


Government  National  Mortgage 
Association  are  not  participation  loan 
programs  as  that  term  is  used  in  NCUA 
regulations.  Instead,  credit  union 
involvement  in  those  programs  is 
governed  by  NCUA’s  regulation  on  the 
purchase,  sale,  and  pledge  of  loans. 
EFFECTIVE  DATE:  July  22, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Culhane,  Jr.,  Senior  Attorney, 
Office  of  General  Counsel,  National 
Credit  Union  Administration,  1776  G 
Street,  NW.,  Washington,  D.C.  20456. 
Telephone  number:  (202)  357-1030. 
SUPPLEMENTARY  INFORMATION: 
Background  and  Summary  of  Comments 

As  part  of  its  ongoing  of  updating, 
clarifying,  and  simplifying  existing 
regulations,  NCUA  reviewed  §  701.21-7, 
its  regulation  governing  participation 
loans.  As  a  result,  NCUA  proposed  to 
make  several  changes  in  the  regulation. 
46  FR  31660  (1981).  The  major  changes 
are  summarized  below. 

First,  NCUA  proposed  to  amend  the 
regulation  to  permit  Federal  credit 
unions  to  participate  with  other  lenders 
in  extending  lines  of  credit  to  credit 
union  members.  Lines  of  credit  were 
originally  excluded  because  of  concerns 
about  operational  problems  and  because 
no  demonstrated  need  for  including 
them  had  been  expressed.  The  Board 
proposed  to  permit  participations  in 
lines  of  credit  in  order  to  place  Federal 
credit  unions  on  an  equal  competitive 
footing  with  Federal  savings  and  loan 
associations  and  because  the  Board 
believes  that  decisions  as  to  operational 
feasibility  are  generally  best  made  by 
the  board  of  directors  of  each  individual 
credit  union. 

Second,  NCUA  proposed  to  delete 
from  the  regulation  the  requirement  that 
specific  terms  appear  in  the 
participation  agreement.  Because 
participation  lending  was  new  to 
Federal  credit  unions,  NCUA  initially 
felt  it  was  necessary  to  require  that 
certain  terms  appear  in  the  participation 
agreement.  Thus,  the  agreement  would 
cover  otherwise  unforeseen  situations 
that  might  create  problems  and  each 
participant  would  be  treated  equitably 
with  regard  to  the  distribution  of 
payments  of  principal  and  the  sharing  of 
losses.  Although  the  NCUA  Board 
believes  it  prudent  to  include  such 
provisions  in  an  agreement,  the  Board 
proposed  to  remove  the  restrictions  to 
permit  Federal  credit  unions  the  same 
flexibility  that  other  financial 
institutions  have  in  drafting  their 
participation  agreements. 

Third,  NCUA  proposed  to  permit  the 
use  of  repurchase  provisions. 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Rules  and  Regulations  38679 


Repurchase  provisions  were  originally 
prohibited  in  order  to  prevent  a  credit 
union  from  having  a  large  number  of 
contingent  liabilities  that  could  affect  its 
solvency  at  a  later  date.  Nevertheless, 
the  Board  proposed  to  permit  the  use  of 
repurchase  provisions,  although  an 
agreement  with  a  repurchase  provision 
would  normally  be  considered  a 
borrowing,  in  order  to  allow  Federal 
credit  unions  to  compete  with  other 
lenders. 

Fourth,  NCUA  proposed  to  amend  its 
definition  of  participation  loans  to 
clarify  that  the  programs  operated  by 
the  Federal  Home  Loan  Mortgage 
Corporation,  the  Federal  National 
Mortgage  Association,  and  the 
Government  National  Mortgage 
Association  are  not  considered  to  be 
participation  loan  programs  as  that  term 
is  used  in  NCUA’s  regulations.  This 
change  was  proposed  to  eliminate 
confusion  as  to  whether  the  regulation 
would  apply  when  a  credit  union 
obtains  a  pre-commitment  of  funds  from 
one  of  those  organizations,  originates 
loan',  and  subsequently  sells  those 
loans  to  the  organization.  Instead  of 
being  covered  by  NCUA’s  participation 
loan  regulation,  such  transactions  are 
covered  by  NCUA's  regulation  on  the 
purchase,  sale  and  pledge  of  loans. 

Comments  on  the  proposal  were 
received  from  Federal  credit  unions, 
credit  union  leagues,  and  credit  union 
trade  associations.  The  commenters 
overwhelmingly  concurred  with  the 
proposal.  One  commenter  did  point  out 
a  typographical  error  in  the  proposed 
regulation;  the  word  “obligation" 
appeared  in  the  definition  of  a 
participation  loan  instead  of  the  word 
“organization.”  Another  commenter 
pointed  out  that  the  phrase  “at  a 
minimum,”  which  appeared  in  those 
parts  of  the  regulation  dealing  with 
minimum  terms  in  the  participation 
agreement,  was  now  superfluous  and 
could  be  deleted.  These  corrections 
have  been  made,  but  no  substantive 
changes  have  been  made  in  the  final 
regulation. 

In  addition,  two  commenters 
requested  clarification  of  NCUA’s 
position  on  the  use  of  repurchase  or 
recourse  provisions  in  participation 
agreements.  As  stated  above,  NCUA 
initially  placed  restrictions  on  the  use  of 
such  provisions  in  order  to  prevent  a 
credit  union  from  having  a  large  number 
of  contingent  liabilities  which  could 
affect  its  solvency  at  a  later  date.  At  the 
same  time,  NCUA  hoped  to  provide 
sufficient  flexibility  so  as  not  to  impede 
a  credit  union  from  reacquiring  a 


member’s  loan  in  cases  where  the 
member  might  be  encountering 
temporary  financial  difficulties. 
Consequently,  although  the  use  of 
repurchase  or  recourse  provisions  was 
generally  prohibited,  a  Federal  credit 
union  was  permitted  to  enter  into  an 
agreement  which  required  repurchase 
because  of  any  breach  of  warranty  or 
misrepresentation,  an  agreement  which 
allowed  the  credit  union  to  repurchase 
at  its  discretion,  or  an  agreement  which 
allowed  the  credit  union  to  substitute 
one  loan  for  another. 

Nonetheless  it  appeared  that  the 
general  prohibition  on  the  use  of 
recourse  or  repurchase  agreements 
could  have  the  effect  of  impairing  the 
ability  of  Federal  credit  unions  to 
compete  with  other  financial 
institutions.  The  NCUA  Board  noted 
that  national  banks  and  Federal  savings 
and  loan  associations  are  permitted  to 
enter  into  participation  agreements 
containing  repurchase  provisions.  In 
both  instances,  however,  an  agreement 
containing  a  repurchase  provision  is 
considered  to  be  a  borrowing.  NCUA 
therefore  proposed  to  permit  the  use  of 
agreements  containing  repurchase  or 
recourse  provisions  but  to  treat  such 
transactions  as  borrowings. 

The  NCUA  Board  believes  that  for 
safety  and  soundness  reasons,  the  better 
view  is  that  such  transactions  should 
normally  be  considered  borrowings, 
subject  to  the  statutory  limit  set  out  at 
12  U.S.C.  1757  (i.e.  50  percent  of  the 
credit  union’s  paid  in  and  unimpaired 
capital  and  surplus),  since  they  involve 
potential  cash  outflows  at  future  dates. 
In  essence,  when  a  credit  union  enters 
into  an  agreement  with  {mother 
organization  whereby  that  organization 
will  fund  part  of  a  loan  provided  the 
credit  union  enters  into  a  repurchase 
agreement,  the  transaction  is  the 
structural  equivalent  of  a  loan  from  that 
organization  to  the  credit  union.  For 
example,  if  the  obligation  is  one  to 
repurchase  at  a  fixed  date  the 
transaction  is  structurally  similar  to  a 
single  payment  loan.  When  a  credit 
union  enters  into  an  agreement  with 
another  organization  whereby  that 
organization  will  fund  part  of  a  loan 
provided  the  credit  union  enters  into  a 
recourse  agreement  (i.e.  an  agreement  to 
repurchase  on  default),  the  transaction 
is  also  somewhat  akin  to  a  loan  from 
that  organization  to  the  credit  union.  For 
example,  if  the  obligation  is  one  to 
repurchase  in  the  event  of  default  the 
transaction  is  analogous  to  a  loan  which 
calls  for  repayment  on  the  happening  of 
a  stated  contingency. 


The  NCUA  Board  believes  that  this 
position  will  provide  a  Federal  credit 
union  with  the  ability  to  compete  with 
other  lenders  while  at  the  same  time 
providing  a  measure  of  protection 
against  a  large  number  of  contingent 
liabilities  which  could  affect  its 
solvency  at  a  future  date.  Moreover,  the 
Board  notes  that  an  exception  is  made 
in  cases  where  the  transaction  is  less 
similar  to  a  borrowing.  For  example, 
provided  there  is  no  other  obligation  to 
repurchase,  a  transaction  will  not  be 
considered  a  borrowing  when  the  credit 
union  agrees  to  repurchase  a 
participation  interest  in  the  event  of  a 
breach  of  warranty  or 
misrepresentation,  or  where  the  credit 
union  agrees  to  repurchase  at  its 
discretion,  or  where  the  credit  union 
agrees  to  substitute  one  loan  for  another 
loan. 

Procedures  for  Regulatory  Development 

The  NCUA  Board  is  not  providing  for 
a  delayed  effective  date  because  the 
rule  relieves  regulatory  restrictions  and 
because  delay  would  not  be  in  the 
public  interest.  5  U.S.C.  553(d)(1),  (3). 
Further  delay  would  prevent  Federal 
credit  unions  from  participating  with 
other  lenders  in  extending  lines  of  credit 
to  their  members  and  would  prohibit 
Federal  credit  unions  from  drafting  more 
flexible  participation  agreements,  thus 
putting  Federal  credit  unions  at  a 
competitive  disadvantage 

The  NCUA  Board  certifies  these 
changes  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  Federal  credit  unions 
(Federal  credit  unions  with  less  than 
$1,000,000  in  assets).  The  NCUA  Board 
believes  that  only  a  few  credit  unions 
under  $1,000,000  in  assets  are  making 
participation  loans.  Therefore,  a 
substantial  number  of  small  Federal 
credit  unions  will  not  be  affected.  In 
addition,  because  these  changes  will 
increase  the  management  flexibility  of 
small  credit  unions,  increase  their 
competitive  positions,  and  reduce  their 
paperwork  burden,  a  final  regulatory 
flexibility  analysis  is  not  required.  5 
U.S.C.  605(b). 

Accordingly,  NCUA  amends 
§  |  701.21-7  and  701.21-8  of  its  existing 
rules  and  regulations  as  set  forth  below. 

By  the  National  Credit  Union 
Administration  Board  on  the  22d  day  of  July 
1981. 

Beatrix  D.  Fields, 

Acting  Secretary,  NCUA  Board. 

(12  U.S.C.  1757, 1766(a),  1789(a)(ll)) 
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§  701.21-7  (Amended] 

1.  Section  701.21-7  is  amended  by 
removing  paragraphs  (a)(7)  and  (b)(3). 

2.  Section  701.21-7  is  amended  by 
redesignating  paragraph  (b)(4)  as 
paragraph  (b)(3). 

3.  Section  701.21-7  is  amended  by 
revising  the  introductory  text  of  (a)  and 
paragraphs  (a)(1),  (a)(5),  and  (b)(2)  to 
read  as  follows: 

§  701.21-7  Loan  participation. 

(a)  For  purposes  of  this  section: 

(1)  “Participation  loan"  means  a  loan 
made  in  participation  with  one  or  more 
eligible  organizations,  where  the  written 
commitment  to  participate  in  the  loan 
precedes  final  disbursement. 

*  *  *  *  * 

(5)  "Financial  organization”  means 
any  federally  chartered  or  federally 
insured  financial  institution. 
***** 

(b)  *  *  * 

(2)  Prior  to  final  disbursement,  a 
written  participation  agreement  shall  be 
properly  executed,  acted  upon  by  the 
Federal  credit  union’s  board  of  directors 
or  the  investment  committee  and 
retained  in  the  Federal  credit  union’s 
office.  The  agreement  shall  include 
provisions  which  identify  the 
participation  loan  or  loans. 


§701.21-8  [Amended] 

3.  Section  701.21-8  is  amended  by 
removing  paragraphs  (a)(4),  (b)(3),  (c)(2), 
and  (c)(3). 

4.  Section  701.21-8  is  amended  by 
redesignating  paragraph  (b)(4)  as 
paragraph  (b)(3),  by  redesignating 
paragraph  (c)(1)  as  paragraph  (c),  by 
redesignating  paragraph  (c)(l)(i)  as 
paragraph  (c)(1),  and  by  redesignating 
paragraph  (c)(l)(ii)  as  paragraph  (c)(2). 

5.  Section  701.21-8  is  amended  by 
revising  paragraphs  (a)(1)  and  (d)(2)  to 
read  as  follows: 

§  701.21-8  Purchase,  sale  and  pledge  of 
eligible  obligations. 

(a)  For  purposes  of  this  section: 

(1)  "Eligible  obligation”  means  a  loan 
or  group  of  loans; 

***** 

(d)  *  *  * 

(2)  The  pledge  agreement  shall 
identify  the  eligible  obligations  covered 
by  the  agreement. 
***** 

|FR  Doc.  81-22061  Filed  7-28-61;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  ( 

17  CFR  Part  249 

[Release  No.  34-17966] 

Annual  Assessment  Form  for  SECO 
Brokers  and  Dealers 

agency:  Securities  and  Exchange 
Commission. 

action:  Adoption  of  form. 

summary:  The  Securities  Exchange  Act 
of  1934  authorizes  the  Commission  to 
collect  such  reasonable  fees  and  charges 
as  may  be  necessary  to  defray  the  costs 
of  additional  regulatory  duties  required 
to  be  performed  with  respect  to  broker- 
dealers  who  are  not  members  of  a 
registered  national  securities 
association.  This  form  sets  forth  the 
annual  schedule  under  which  such 
broker-dealers  are  to  be  assessed  for 
fiscal  year  1981. 

effective  DATE:  Adoption  of  the  Form  is 
effective  July  29, 1981.  The  Form  is 
required  to  be  filed  on  or  before 
September  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Finegan,  Office  of 
Applications  and  Reports  Services, 

Room  7417,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549,  (202)  523-5543. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
announced  today  that  it  has  adopted 
Form  SECO-4-81  which  sets  forth  the 
annual  assessment  payable  to  the 
Commission  for  fiscal  year  1981  by 
registered  broker-dealers  who  are  not 
members  of  registered  national 
securities  associations  (“SECO”  broker- 
dealers). 

In  adopting  Form  SECO-4-81,  the 
Commission  has  determined  not  to  alter 
last  year’s  schedule  of  fees  and 
assessments.  Thus,  the  gross  municipal 
securities  income  assessment  will 
remain  .21%  and  the  gross  securities 
income  assessment  (exclusive  of 
municipal  securities)  will  remain  .25%. 
These  fees  and  assessments  are  being 
levied  pursuant  to  Rule  15b9-2  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act”).  Rule  15b9-2  provides  that,  unless 
the  Commission  takes  action  to  change 
them,  the  levels  or  rates  of  fees  and 
assessments  imposed  on  SECO  broker- 
dealers  will  be  set  each  year  at  the  same 
levels  or  rates  as  the  corresponding  fees 
and  assessments  imposed  by  the 
National  Association  of  Securities 
Dealers,  Inc.  on  its  members. 


Notice  of  Date  for  Filing  Form 
SECO-4-81 

Rule  15b9-2  requires  that  nonmember 
broker-dealers  file  a  Form  SECO-4  for 
the  particular  year  and  pay  the 
assessment  specified  therein  by 
September  1  of  each  year. 

Statutory  Basis 

The  assessments  for  SECO  broker- 
dealers  are  adopted  pursuant  to  the  Act 
and  particularly  Sections  15(b)(7), 

15(b)(8),  and  23(a)  thereof.  The 
Commission  finds,  in  accordance  with 
the  Administrative  Procedure  Act 
("APA”)  (5  U.S.C.  553(b)(3)(B)),  that  Rule 
15b9-2  and  Securities  Exchange  Act 
Release  No.  17112  (September  3, 1980) 

(45  FR  59551  (September  10, 1980)) 
provided  sufficient  notice  of  the  basis 
for  and  amount  of  these  fees  and 
assessments,  that  further  notice  is  > 
unnecessary  as  a  prerequisite  to  the 
adoption  of  the  requirements,  and  that 
there  is  good  cause  for  the  requirements 
to  become  effective  on  publication  in 
accordance  with  the  APA  (5  U.S.C. 
553(d)(3))  since  Rule  15b9-2  establishes 
September  1  as  the  date  for  payment  of 
fees.  The  Commission  finds  that  any 
burden  imposed  .upon  competition  by 
the  amendments  is  necessary  and 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  particularly  the 
implementation  of  the  Commission’s 
continuing  mandate  under  Section 
15(b)(8)  to  collect  such  reasonable  fees 
and  charges  as  may  be  necessary  to 
defray  the  costs  of  the  specified 
regulatory  duties  required  to  be 
performed  with  respect  to  SECO  broker- 
dealers.  The  Securities  and  Exchange 
Commission,  pursuant  to  its  authority 
under  the  Securities  Act  of  1934  (15 
U.S.C.  78a  et  seq.,  as  amended  by  Pub.  L. 
No.  94-29  (June  4, 1975))  and  particularly 
Sections  15(b)(7),  15(b)(8),  and  23(a) 
thereof,  amends  Part  249  of  Title  17  of 
the  Code  of  Federal  Regulations  by 
adding  §  249.504o  as  follows: 

§249.5040  Form  SECO-4-81, 1981, 
assessment  and  Information  form  for 
registered  brokers  and  dealers  not 
members  of  a  registered  national  securities 
association. 

This  form  shall  be  filed  on  or  before 
September  1, 1981,  pursuant  to 
§  249.15b9-2  of  this  chapter, 
accompanied  by  the  annual  assessment 
fee  required  thereunder  and  specified  in 
the  form,  by  every  registered  broker  and 
dealer  not  a  member  of  a  registered 
national  securities  association.  Those 
broker-dealers  which  are  exempt  from 
the  payment  of  any  assessment  or  fee 
pursuant  to  the  provisions  of  §  240.15b9- 
2(e)  must  still  file  the  form. 
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Note. — Copies  of  the  form  have  been  filed 
with  the  Office  of  the  Federal  Register,  and 
additional  copies  are  available  on  request 
from  the  Commission. 

By  the  Commission. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

July  23, 1981. 

(FR  Doc.  81-22147  Filed  7-28-81;  8:45  am| 
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DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

18  CFR  Part  154 
(Docket  No.  RM78-23] 

Regulations  Implementing  Procedures 
for  Refund  of  Louisiana  First  Use  Tax 
by  Primary  Pipelines 

Issued:  July  17, 1981. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Interim  rule  and  request  for 
comments. 

summary:  The  Commission  amends 
paragraph  (h)  of  18  CFR  154.38  relating 
to  the  recovery  of  Louisiana  First  Use 
Tax  by  interstate  pipelines.  Specifically, 
the  rule  amends  the  procedures 
described  in  paragraph  (h)(3)  which 
require  interstate  pipelines  to  refund, 
with  interest,  any  Louisiana  First  Use 
Tax  collected  by  them  in  the  event  the 
First  Use  Tax  is  found  invalid.  Refunds 
are  now  required  because  the  Supreme 
Court,  in  a  judgment  issued  on  June  15, 
1981,  Maryland,  et  al.  v.  Louisiana,  49 
U.S.L.W.  4709  (1981),  enjoined  the  State 
of  Louisiana  from  further  collection  of 
the  Louisiana  First  Use  Tax  on  natural 
gas  and  directed  Louisiana  to  refund  all 
revenues  collected  pursuant  to  the  First 
Use  Tax  together  with  all  interest 
earned  on  those  revenues  upon  the 
maturity  date  of  each  security  in  which 
the  revenues  and  interest  have  been 
invested. 

These  amendments  are  necessary  to 
conform  §  154.38(h)(3)  to  the  Supreme 
Court’s  judgment  and  to  provide 
complete  and  speedy  flow-through  to 
jurisdictional  pipeline  customers  of  their 
First  Use  Tax  payments.  It  requires 
interstate  pipelines  which  receive  LFUT 
fund  refunds  to  pass  those  refunds  in 
lump  sum  payment,  by  check,  to  their 
jurisdictional  customers  within  certain 
time  periods. 

This  rule  contains  provisions 
applicable  to  any  pipeline  which  paid 
the  First  Use  Tax  directly  to  Louisiana 
(“primary  pipeline”).  A  separate  order 
will  treat  the  interstate  pipelines  which 


will  receive  LFUT  funds  from  other 
pipelines  (“secondary  pipelines”). 

DATES: 

Effective  Date:  The  interim  rule  is  to  be 
effective  July  17, 1981,  contingent  upon 
approval  by  the  Fifth  Circuit  Court  of 
Appeals  for  leave  to  amend  Order 
Nos.  10, 10-A,  10-B  and  10-C. 
Comments  Date:  Comments  must  be 
filed  on  or  before  August  12, 1981,  and 
refer  to  Docket  No.  RM78-23.  Submit 
an  original  and  14  copies. 
addresses:  Comments  should  be 
mailed  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fredrick  L.  Jaffe,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  D.C.  20426  (202) 
357-8363,  or 

Sherri  L.  Booye,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426  (202)  357-5378 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

By  this  rule  the  Federal  Energy 
Regulatory  Commission  (Commission) 
amends  paragraph  (h)  of  18  CFR 
154.38(h),  relating  to  the  recovery  of 
Louisiana  First  Use  Tax  by  interstate 
pipelines.  Specifically,  the  rule  amends 
the  procedures  described  in  paragraph 
(h)(3)  which  require  interstate  pipelines 
to  refund,  with  interest,  any  Louisiana 
First  Use  Tax  collected  by  them  in  the 
event  the  First  Use  Tax  is  found  invalid. 
Refunds  are  now  required  because  the 
Supreme  Court,  in  a  judgment  issued  on 
June  15, 1981.  Maryland,  et  al.  v. 
Louisiana,  49  U.S.L.W.  4709  (1981), 
enjoined  the  State  of  Louisiana  from 
further  collection  of  the  Louisiana  First 
Use  Tax  on  natural  gas  and  directed 
Louisiana  to  refund  all  revenues 
collected  pursuant  to  the  First  Use  Tax 
together  with  all  interest  earned  on 
those  revenues  upon  the  maturity  date 
of  each  security  in  which  the  revenues 
and  interest  have  been  invested.1  The 
first  refund  is  to  be  made  by  Louisiana 
on  July  15, 1981. 

These  amendments  are  necessary  to 
conform  §  154.38(h)(3)  to  the  Supreme 
Court's  judgment  and  to  provide 
complete  and  speedy  flow-through  to 
jurisdictional  pipeline  customers  of  their 
First  Use  Tax  payments.  It  requires 
interstate  pipelines  which  receive  LFUT 

1  Louisiana  First  Use  Tax  revenues  collected  by 
Louisiana  and  interest  accrued  thereon  are 
hereinafter  referred  to  as  "LFUT  funds.” 


fund  refunds  to  pass  those  refunds  in 
lump  sum  payment,  by  check,  to  their 
jurisdictional  customers  within  certain 
time  periods. 

This  rule  contains  provisions 
applicable  to  any  pipeline  which  paid 
the  First  Use  Tax  directly  to  Louisiana 
(“primary  pipeline”).  A  separate  order 
will  treat  the  interstate  pipelines  which 
will  receive  LFUT  funds  from  other 
pipelines  (“secondary  pipeline”). 

II.  Background 

A.  Louisiana  First  Use  Tax 

This  Louisiana  First  Use  Tax  1  was 
imposed,  at  a  rate  of  7  cents  per 
thousand  cubic  feet  (“Mcf’),*upon  the 
first  “use”  4  of  certain  natural  gas  within 
Louisiana.  This  tax  principally  affects 
natural  gas  entering  Louisiana  from  the 
Outer  Continental  Shelf.8 

B.  Commission  Orders 

In  Order  Nos.  10, 10-A,  10-B,  and  10- 

C. ®  the  Commission  established  and 
refined  procedures  governing  pipeline 
recovery  of  the  First  Use  Tax.  The 
primary  purpose  of  each  of  these  orders 
was  to  develop  a  mechanism  which 
guaranteed  that  the  customers  of  the 
pipelines  would  receive  full  refunds  if 
the  tax  was  found  to  be 
unconstitutional. 7 

5 1978  La.  Sess.  Law  Serv.  482  (Act  No.  294).  La. 
Rev.  Stat.  Ann.  gg  47:1301-47:1307  (West  1979 
Supp.).  Hereinafter  referred  to  as  "First  Use  Tax." 

3  La.  Rev.  Stat.  Ann.  g  47:1303(B). 

4  The  term  “use"  is  defined  broadly  as  “[1]  the 
sale:  [2]  the  transportation  in  [Louisiana]  to  the 
point  of  delivery  at  the  inlet  of  any  processing  plant: 
[3]  the  transportation  in  [Louisiana]  of  unprocessed 
natural  gas  to  the  point  of  delivery  at  the  inlet  of 
any  measurement  or  storage  facility;  [4]  transfer  of 
possession  or  relinquishment  of  control  at  a 
delivery  point  in  [Louisiana]:  [5]  processing  for  the 
extraction  of  liquefiable  component  products  or 
waste  materials:  [6]  use  in  manufacturing:  ]7] 
treatment:  or  [8]  other  ascertainable  action  at  a 
point  within  [Louisiana].  La.  Rev.  Stat.  g  47:1302(8). 

3  Natural  gas  is  sub]ect  to  the  First  Use  Tax  if  it  is 
not  subject  to  any  severance  or  production  tax 
levied  by  Louisiana  or  any  other  state  or  territory  of 
the  United  States  or  is  not  subject  to  any  import  tax 
or  tariff  levied  by  the  United  States  on  imports  from 
foreign  countries.  La.  Rev.  StaL  g  47:1303(a). 

Because  almost  every  state,  including  Louisiana  (La. 
Rev.  Stat  g  g  47*31-47*48).  imposes  a  severance  or 
production  tax  on  gas  producted  within  the  state, 
the  First  Use  Tax  only  applies  to  gas  not  subject  to 
state  taxation.  Such  gas  is  produced  from  federal 
enclaves  within  a  state,  the  federal  portion  of  the 
Outer  Continental  Shelf  (43  U.S.C.  g  1331(a)(2))  or 
imported  from  a  foreign  country.  This  principal 
target  of  the  tax  is  gas  from  the  federal  portion  of 
the  Outer  Continental  Shelf  (“OCS  gas”)  which 
enters  Louisiana. 

*43  FR  45553  (October  3. 1978).  43  FR  60438 
(December  28. 1978).  44  FR  13480  (March  12. 1979). 

45  FR  29011  (May  1, 1980).  petitions  for  review 
pending.  Tennessee  Gas  Pipeline  Co.,  et  al.  r.  FERC. 
5th  Cir..  Nos.  78-3816.  et  al-  and  Florida  Gas 
Transmission  Co.  v.  FERC.  5th  Cir..  No.  79-1865. 

’Throughout  the  Order  No.  10  series,  the 
Commission  reiterated  its  belief  that  the  First  Use 

Continued 
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The  presently  effective  regulation,  18 
CFR  154.38(h),  provides  that  pipelines 
shall  make  full  refunds  plus  interest 
within  60  days  of  the  issuance  of  a  final 
and  nonappealable  court  order  finding 
the  First  Use  Tax  invalid,  or  such  other 
date  established  by  Commission  order. 

In  light  of  the  Supreme  Court  judgment 
discussed  below,  this  interim  rule 
modifies  the  60-day  refund  provision, 
requiring  pipelines  to  make  refunds 
within  certain  time  periods  after  the 
State  of  Louisiana  disburses  LFUT  funds 
to  the  pipelines. 

C.  Supreme  Court  Opinion  and  Judgment 

On  May  26, 1981,  the  United  States 
Supreme  Court  issued  an  opinion  in 
Maryland  v.  Louisiana  8  finding  the 
First  Use  Tax  unconstitutional.  The 
Supreme  Court  held  that  section  1303(C) 
of  the  First  Use  Tax  violates  the 
Supremacy  Clause  and  that  the  entire 
First  Use  Tax  is  unconstitutional  under 
the  Commerce  Clause  of  the  U.S. 
Constitution. 

On  June  15, 1981,  the  Supreme  Court 
issued  a  judgment  in  Maryland  v. 
Louisiana  9  which  enjoined  Louisiana 
from  further  collection  of  the  Louisiana 
First  Use  Tax  and  directed  Louisiana  to 
refund  to  the  pipeline  taxpayers  within 
30  days  of  the  judgment  all  revenues 
collected  pursuant  to  the  First  Use  Tax, 
together  with  all  interest  earned  thereon. 
At  the  request  of  the  plaintiff  states  and 
the  plaintiff-intervenorn,10the  Court 
further  provided  that  the  First  Use  Tax 
revenues  which  have  been  invested  by 
Louisiana  in  interest  bearing  securities 
are  to  be  refunded  by  Louisiana  as  each 
security  matures,  to  avoid  any  interest 
penalty  associated  with  premature 
termination  of  these  securities.  This 
staggered  refund  procedure  will  increase 
refunds  to  consumers  by  at  least  $17 
million. 

D.  Commission  Action  Since  the 
Supreme  Court  Judgment 

In  response  to  the  Supreme  Court’s 
judgment  which  enjoined  Louisiana  from 
any  further  collection  of  the  First  Use 
Tax,  the  Commission  issued  an  order  on 
June  29, 1981,  to  terminate  the  collection 
of  the  First  Use  Tax  by  the  pipelines 
from  their  customers.11  The  Commission 
order  directed  the  twenty  pipelines 
tracking  the  First  Use  Tax  to  cease 

Tax  was  unconstitutional  and  from  the  very 
beginning  the  Commission  directed  the 
Commission’s  Solicitor  to  actively  challenge  the 
constitutionality  of  the  tax. 

*49  U.S.L.W.  4562  (1981). 

•49  U.S.LWr  4709  (1901). 

10  The  United  States  and  the  Commission  were 
plaintiff-intervenors. 

"Arkansas  Louisiana  Gas  Company,  et  al., 
Docket  Nos.  TA81-2-31,  et  ai.  (Issued  June  29, 1981). 


collection  of  the  tax  from  their 
customers,  to  terminate  the  tracking  of 
the  tax,  and  to  file  revised  tariff  rate 
sheets. 

On  July  8, 1981,  the  primary  pipelines 
submitted  to  the  Commission  a  proposed 
agreement  which  establishes  the 
procedures  by  which  Louisiana  will 
refund  LFUT  funds  to  the  primary 
pipelines.  This  agreement  provides  the 
method  for  allocating  LFUT  funds 
among  the  primary  pipelines  and 
establishes  the  dates  on  which 
Louisiana  will  make  refunds  to  the 
primary  pipelines.  The  total  amount  that 
will  be  refunded  on  July  15, 1981, 
exceeds  $228,500,000.00  and  certificates 
of  deposit  in  face  amounts  of 
$403,325,000.00  will  mature,  with 
interest,  between  July  20, 1981,  and  May 
14, 1982.  The  agreement  between  the 
primary  pipelines  and  the  State  of 
Louisiana  provides  that  funds  paid  on 
July  15, 1981,  will  earn  interest  to  July  14, 
1981,  and  generally  that  Louisiana  will 
pay  the  remaining  refunds  within  two 
business  days  of  the  maturity  of  each 
remaining  certificate  of  deposit.19  On 
July  13, 1981,  the  Commission  approved 
the  settlement  agreement  which  was 
signed  by  the  pipelines  on  July  10, 

1981. 13 

E.  Proposed  Stipulation  Submitted  by  15 
Primary  Pipelines 

On  July  10, 1981,  several  primary 
pipelines  submitted  to  the  Commission  a 
proposed  stipulation  for  resolution  of 
litigation  in  Tennessee  Gas  Pipeline,  et 
al.  v.  FERC,  5th  Cir.  Nos.  78-3816,  et  al., 
and  Florida  Gas  Transmission  Co.  v. 
FERC  5th  Cir.  No.  79-1865.  Proponents 
of  the  stipulation  indicate  that  the 
plaintiff  states  in  Maryland  v. 

Louisiana,  supra,  concur  in  the 
stipulation. 

Tennessee  Gas  Pipeline  Co.  v.  FERC 
involves  a  challenge  by  certain 
interstate  pipelines  to  Commission 
Order  Nos.  10,  et  al.,  which,  as  noted 
above,  established  a  Louisiana  First  Use 
Tax  rate  tracker  pending  the  outcome  of 
litigation  regarding  the  constitutionality 
of  that  tax.  The  taxpaying  pipelines 
questioned,  inter  alia,  the  legality  of  the' 
rule  which  requires  them  to  refund  all 
tracker  revenues,  plus  interest  at  six 
percent,  within  60  days  of  a  final  and 
nonappealable  court  decision  holding 
the  First  Use  Tax  statute 

12  In  addition  to  the  July  15, 1981  refund  date, 
Louisiana  is  required  to  disburse  refunds  to  the 
primary  pipelines  on:  July  22, 1981,  August  19, 1961, 
September  18, 1981,  October  21, 1981,  November  18, 

1981,  December  16, 1981.  March  17, 1982,  April  21, 

1982,  and  May  18, 1982. 

12  Arkansas  Louisiana  Gas  Company,  et  al.. 
Docket  Nos.  TA81-2-31,  et  al.,  "Order  Approving 
Agreement”  (Issued  July  13, 1981). 


unconstitutional — regardless  of  whether 
the  State  of  Louisiana  had  refunded  any 
tax  collections  to  the  taxpaying 
pipelines  within  that  60-day  period.  The 
case  has  been  briefed  and  argued  before 
the  United  States  Court  of  Appeals  for 
die  Fifth  Circuit.  Florida  Gas 
Transmission  Co.  v.  FERC  involves  the 
same  issues  as  Tennessee.  It  has  been 
held  in  abeyance,  pending  decision  in 
the  lead  case. 

The  proposed  stipulation  would 
substitute  special  refund  procedures  for 
the  primary  pipelines.  The  proposed 
stipulation  sets  forth  procedures  that  the 
primary  pipelines  must  follow  to  flow 
through  to  their  jurisdictional  customers 
the  jurisdictional  portion  of  LFUT  funds 
as  such  funds  are  received  from 
Louisiana.  The  stipulation  requires  the 
pipelines  to  refund  to  their  customers 
the  initial  refund  received  from 
Louisiana  within  30  days  of 
disbursement  and  any  subsequent 
refund  received  within  25  days  of 
disbursement.  If  the  pipelines  fail  to 
make  the  initial  refund  within  15  days  or 
subsequent  refunds  within  10  days  of 
disbursement,  then  these  pipelines  must 
pay  interest  computed  at  the  prime  rate 
on  the  amount  not  refunded  for  any 
additional  time  beyond  the  15  days  or  10 
days,  respectively. 

The  stipulation  further  provides  that 
the  pipelines  may  defer  the  flow  through 
to  their  customers  of  any  refund 
received  from  Louisiana  that  is  under  a 
threshold  level14  until  they  receive 
refunds  which  cumulatively  exceed  that 
amount.  If  that  amount  is  not  exceeded, 
the  pipelines  may  defer  the  flow  through 
until  receipt  of  the  last  refund  from 
Louisiana. 

The  proposed  stipulation  contains 
four  other  important  provisions,  First,  it 
requires  that  the  pipelines  follow  an 
allocation  methodology  for  LFUT  fund 
refunds  which  reflects  the  First  Use  Tax 
charges  incurred  by  each  pipeline 
customer.15  Second,  it  requires  that 
pipelines  make  refunds  to  their 
customers  by  check.  Third,  it  provides 
for  the  termination  of  the  First  Use  Tax 
deferred  account  surcharge  with  the 
balance  in  the  account  increasing  or 
decreasing  the  pipelines’  first  LFUT  fund 
refund.  Finally,  the  stipulation  requires 

MThe  threshold  level  is  the  lesser  of  $250,060  or 
one  mill  per  Mcf  (or  Dkt)  for  the  pipeline's  total 
sales  for  the  period  during  which  the  pipeline 
included  charges  relating  to  the  First  Use  Tax  in  its 
sales  rates. 

15  The  stipulation  provides  that  the  LFUT  fund 
refunds  must  be  allocated  among  customers  based 
on  actual  billings  during  the  period  that  First  Use 
Tax  charges  were  made,  if  the  billings  are  readily 
available.  If  the  billings  are  not  available,  LFUT 
fund  refunds  must  be  allocated  based  upon  bitting 
determinants  for  that  period. 
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the  pipelines  to  make  periodic  reports  to 
the  Commission  showing  such 
information  as:  (1)  the  total  amount  of 
the  refund  received  by  each  pipeline  and 
the  date  of  that  refund  (2)  the  total 
amount  flowed  through  to  each  of  its 
customers  by  customer  and  the  date  of 
the  flow  through,  and  (3)  the 
methodology  used  to  flow  through 
refunds. 

ID.  Policy  Considerations 

The  constitutionality  of  the  First  Use 
Tax  was  questioned  from  the  date  of  its 
enactment.  Therefore,  the  Commission 
established  uniform  special  procedures 
for  the  collection  of  the  First  Use  Tax, 
subject  to  refund,  and  a  requirement 
that  the  primary  pipelines  “keep 
accurate  accounts  of  all  amounts 
received  under  this  paragraph, 
specifying  when,  by  whom,  and  in 
whose  behalf  such  amounts  are  paid.” 16 
While  the  interim  rule  alters  the  current 
regulation  set  up  by  Order  No.  10-C,1T  it 
has  the  same  basic  goal  as  that  of  the 
Order  10  series — guaranteeing  that  the 
customers  of  the  pipelines  will  receive 
prompt,  full  refunds  of  LFUT  funds, 
according  to  the  amounts  they  paid. 

A.  Need  for  a  Special  Uniform  Refund 
Procedure 

We  continue  to  see  the  necessity  for  a 
uniform  refund  rule.  Otherwise, 
pipelines  would  probably  refund  the 
LFUT  funds  in  accordance  with  their 
existing  tariffs.  Generally,  the  tariff 
refund  provisions  provide  that  refunds 
should  be  made  either  through  a  credit 
to  Account  191  or  through  a  lump  sum 
refund  procedure  for  rehind  periods 
prior  to  January  1, 1980. 18  The 
Commission  believes  that  the  use  of 
these  tariff  refund  provisions  for  making 
LFUT  fund  refunds  may  not  be  adequate 
to  assure  that  the  refunds  promptly  flow 
back  to  those  customers  that  have 
incurred  the  cost  of  the  First  Use  Tax. 

(1)  Allocation  of  LFUT  Fund  Refunds. 
Tariffs  which  require  lump  sum  refunds 
adopt  various  methods  for  allocating  the 
refunds  among  customers.  These  tariffs, 
which  are  often  the  result  of  settlement 
agreements,  may  allocate  refunds 
among  customers  differently  than  the 
way  funds  were  collected  when  the  First 
Use  Tax  was  in  effect.  Tariff  provisions 
which  require  refunds  to  be  credited  to 


“18  CFR  154.38(h)(2). 

“The  refund  procedures  are  found  in  18  CFR 
154.38(h)(3). 

“As  a  result  of  the  Commission  incremental 
pricing  regulations  implementing  Title  II  of  the 
Natural  Gas  Policy  Act  of  1978. 15  U.S.C.  §§  3341- 
3348,  lump  sum  refund  procedures  have  been 
established  in  many  pipeline  tariffs  to  provide 
special  lump  sum  refunds  to  non-exempt  customers 
subject  to  the  program.  * 


Account  191  will  likely  allocate  the 
refunds  among  customers  in  a  manner 
different  than  they  were  collected 
simply  because  of  changes  in  sales 
patterns  over  time.  The  interim  rule 
adopts  a  uniform  allocation 
methodology  which  more  accurately 
reflects  First  Use  Tax  charges  incurred 
by  each  customer  than  the  tariff 
provisions  presently  in  effect 

(2)  Prompt  Refunds.  Tariff  refund 
provisions  may  not  allow  for  prompt 
refunds. 19  Refund  provisions  which 
require  crediting  of  the  refund  to 
Account  191  may  take  as  long  as  six  to 
eight  months  (although  earning  interest 
in  accordance  with  18  CFR  154.67(d)) 
before  the  refund  actually  appears  as  a 
reduction  to  e  pipeline  customers’  rates, 
if  at  all.  If  the  customer  is  an  interstate 
pipeline  whose  own  refund  tariff 
provisions  also  require  crediting  to 
Account  191,  the  process  may  be 
repeated. 

The  tariff  provisions  which  require 
lump  sum  refund  procedures  may  also 
delay  flow  through  of  LFUT  funds  to  the 
ultimate  consumer.  Under  most  lump 
sum  refund  procedures,  pipelines  are  not 
required  to  make  refunds  for  at  least  30 
days  from  the  date  of  receipt  or  until 
some  refund  threshold  level  is  reached. 
The  delay  could  be  significant  if,  for 
example,  the  LFUT  funds  have  to  pass 
through  3  or  4  interstate  pipelines  with 
lump  sum  tariff  provisions  before 
reaching  the  ultimate  consumer.  The 
ultimate  consumer  may  have  to  wait  at 
least  three  or  four  months  before 
receiving  any  refunds  and  as  explained 
below,  earn  no  interest  during  this 
delay.  Since  both  existing  tariff  refund 
provisions — crediting  of  Account  191 
and  lump  sum— do  not  expeditiously 
flow  back  refunds  to  consumers  in  a 
uniform  manner,  a  special  refund 
procedure  is  warranted. 

(3)  Variation  in  Interest 
Requirements.  Finally,  the  significant 
variations  in  the  interest  requirements  of 
the  tariff  refund  provisions  warrant 
adoption  of  a  uniform  interest 
requirement.80  Some  tariff  refund 
provisions  require  that  interest  accrue 
from  date  of  receipt;  81  others  provide 
that  no  interest  accures  until  forty-five 


“The  tariff  provisions  are  appropriate  when  a 
single  supplier  refund  is  involved  for  a  particular 
pipeline.  However,  the  LFUT  refunds  will  be  made 
on  ten  different  dates  over  the  next  year  by  many 
interstate  pipelines. 

*°The  tariff  provisions  vary  because  they 
incorporate  provisions  of  older  settlement 
agreements. 

2 1  See  e.g.  National  Fuel  Gas  Supply  Corporation. 
First  Revised  Sheet  No.  36C  to  FERC  Gas  Tariff 
Original  Volume  No.  1:  Paragraph  4.3  “Carrying 
Charges  on  Supplier  Refunds. " 


days  after  receipt88  On  refunds  credited 
to  Account  191,  the  tariff  provisions 
often  require,  in  accordance  with  the 
Commission’s  regulations,88  that 
interest  be  computed  on  the  month¬ 
ending  balance  in  Account  191.  This 
means  that  the  interest  requirement  will 
vary  from  one  refund  to  the  next 
depending  on  what  day  the  refund  is 
received  by  the  pipeline.  A  uniform 
refund  procedure  would  require  the 
same  obligations  from  all  pipelines  and 
give  the  same  protections  to  all 
customers,  eliminating  die  inequity  that 
a  tariff  approach  would  create. 

For  these  reasons,  the  Commission 
does  not  believe  it  would  be  in  the 
public  interest  to  flow  through  LFUT 
fund  refunds  in  accordance  with  each 
pipeline’s  tariff  refund  provision.  The 
interim  rule  will  serve  to  allocate  more 
accurately  the  LFUT  funds  among 
customers  who  paid  it,  minimise  the 
time  period  over  which  the  refund  must 
be  made,  and  standardize  the  interest 
obligations  of  all  pipelines.  To  the 
extent  existing  pipeline  tariff  refund 
provisions  are  inconsistent  with  this 
rule,  the  provisions  of  this  interim  rule 
sha  i  apply. 

B.  Modification  of  the  Primary 
Pipelines  ’  Proposed  Stipulation 

The  interim  rule  for  the  primary 
pipelines  relies  heavily  on  the  proposed 
stipulation  tendered  to  the 
Commission’s  Office  of  the  Solicitor  by 
fifteen  of  the  primary  pipelines  as  a 
proposed  settlement  of  litigation  in  the 
U.S.  Court  of  Appeals  for  the  Fifth 
Circuit84 

The  Commission  chooses  to  codify  the 
proposed  stipulation  as  a  interim  rule 
instead  of  approving  it  as  a  setdement  of 
the  ongoing  litigation  for  three  practical 
reasons.  First,  not  all  twenty  primary 
pipelines  have  agreed  to  enter  into  die 
stipulation.85  Therefore,  an  interim  rule 
is  required  for  the  remaining  primary 
pipelines.  Second,  the  Commission 
believes  that  persons  affected  by  the 
proposed  stipulation,  not  parties  to  the 
proposed  stipulation,  should  have  an 
opportunity  to  comment  on  the  refund 
procedures  we  establish.86  Execution  of 


12  See  e.g.  Cities  Service  Gas  Company  Second 
Substitute  First  Revised  Sheet  No.  64  to  FERC  Gas 
Tariff  Original  Volume  No.  1:  Paragraph  21.41  “Gas 
Suplies  Refunds  Subject  to  Flow  Through.  ” 

23 18  CFR  154.38(dH4)(ivHc). 

24  See  Section  II.  E.  supra,  for  a  summary  of  the 
litigation  and  the  stipulation. 

2  6  There  are  five  primary  pipelines  which  have 
not  yet  concurred  in  the  proposed  stipulation: 
Panhandle  Eastern  Pipe  Line  Co.,  Trunkline  Gas  Co., 
El  Paso  Natural  Gas  Co..  Arkansas  Louisiana  Gas 
Co.,  and  Mid-Louisiana  Gas  Co. 

28  The  comment  procedures  are  set  forth  in  IV, 
infra. 
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opportunity.  Finally,  the  Commission 
believes  that  four  minor  substantive 
changes  to  the  stipulation  are 
warranted. 

The  first  change  modifies  the 
stipulation’s  interest  rate  for  LFUT  funds 
in  the  pipelines’  possession  from  the 
“current  Citibank  (N.A.)  prime  rate’’  to 
the  interest  rate  in  §  154.67(d)  of  the 
Commission’s  regulations,  consistent 
with  general  Commission  policy.  It  is  a 
minor  change  to  the  interest  rate 
requirement  set  forth  in  the  stipulation, 
because  the  Commission's  interest  rate 
is  based  upon  a  three  month  average  of 
the  prime  interest  rate.  However,  it 
would  eliminate  any  controversy  over 
the  term  “current  Citibank  (N.A.)  prime 
rate."  The  second  change  made  by  the 
rule  to  the  stipulation  is  to  modify  the 
threshold  level  necessary  before  a 
primary  pipeline  is  required  to  make  a 
refund.  The  proposed  stipulation  may 
impose  an  unreasonable  burden  on 
certain  interstate  pipelines  by  requiring 
LFUT  fund  refunds  if  a  pipeline  receives 
the  “lesser  of  $250,000  or  one  mill  per  . 
Mcf  (or  Dkt)  for  the  pipeline’s  total  sales 
for  the  period  during  which  the  pipeline 
included  charges  relating  to  the  First 
Use  Tax  in  its  sales  rates  pursuant  to  its 
Louisiana  First  Use  Tax  tariff 
provision.”  This  provision  could  create 
an  administrative  burden  for  the 
interstate  pipelines  which  in  some  cases 
may  require  the  writing  of  refund  checks 
for  less  than  one  dollar.  To  alleviate 
such  an  administrative  burden  and  still 
protect  the  ultimate  consumer,  the 
interim  rule  requires  refunds  to  be  made 
if  the  pipeline  receives  LFUT  funds 
which  are  “the  greater  of  $250,000  or  one 
fourth  mill  per  Mcf  (or  Dkt)  for  the 
pipeline’s  total  sales  during  the  period 
April  1, 1979  to  April  30, 1981.”  The  third 
change  clarifies  the  definition  of 
“jurisdictional  portion”  in  the  allocation 
methodology  by  specifying  that  the 
jurisdictional  portion  must  be  computed 
on  volumes  “subject  to  First  Use  Tax 
charges."  The  fourth  change  requires  the 
primary  pipelines  to  file  a  schedule 
indicating  amounts  collected  under  the 
First  Use  Tax  Tracker. 

In  all  other  respects,  the  Commission 
in  the  interim  rule  adopts  the 
substantive  procedures  for  primary 
pipelines  set  forth  in  the  proposed 
stipulation  and  finds  such  procedures  to 
be  fair  and  equitable,  and  not  unduly 
burdensome. 

IV.  Summary  of  the  Rule 

(1)  Method  of  Allocation.  The  interim 
rule  requires  that  all  LFUT  fund  refunds 
made  by  primary  pipelines  be  flowed 
through  in  lump  sum  payments  by  check 
to  jurisdictional  pipeline  customers.  The 
interim  rule  establishes  an  allocation 


methodology  for  LFUT  fund  refunds 
which  reflects  the  First  Use  Tax  charges 
incurred  by  each  pipeline  customer. 
Basically  it  requires  the  pipelines  to 
allocate  the  refunds  based  upon  the 
sales  volumes  of  each  customer  subject 
to  First  Use  Tax  charges.  The  rule 
allows  the  primary  pipelines  to  use  a 
different  methodology  if  it  is  based  upon 
accurate  records  which  the  pipeline  has 
kept. 

(2)  Time  Period  for  Making  Refunds 
and  Interest  Provisions.  In  the  interim 
rule,  the  Commission  requires  the 
twenty  primary  pipelines  which  receive 
LFUT  funds  from  Louisiana  to  make 
lump  sum  refunds  within  a  specified 
time  period  after  disbursement  of  the 
funds  by  Louisiana.27  The  rule  requires 
these  pipelines  to  make  their  first  refund 
by  August  14, 1981,  on  all  LFUT  funds 
disbursed  by  Louisiana  to  that  pipeline 
on  )uly  15, 1981.  If  the  pipelines  fail  to 
make  such  refund  by  July  30, 1981,  the 
rule  provides  that  interest  will  be 
computed  on  the  refund  pursuant  to 
§  154.67(d)  of  the  Commission’s 
regulations 28  from  July  30, 1981,  to  the 
date  the  refund  is  disbursed  to  the 
pipelines’  customers. 

For  each  LFUT  fund  refund  disbursed 
by  Louisiana  to  the  primary  pipelines 
after  July  15, 1981,  the  rule  requires  the 
pipelines  to  make  refunds  within  25 
days  of  such  disbursement.  The  primary 
pipelines  are  not  required  to  pay  any 
interest  on  refunds  made  within  10  days 
of  the  date  Louisiana  is  required  to 
disburse  refunds  to  the  pipelines. 
However,  if  refunds  are  not  made  within 
that  10  day  period,  the  pipelines  are 
required  to  pay  interest  in  accordance 
with  §  154.67(d)  on  these  refunds  from 
the  10th  day  after  the  date  of 
disbursement  by  Louisiana  to  the  date 
the  refund  is  disbursed  to  the  pipelines’ 
customers. 

The  interim  rule  also  requires,  as  of  a 
specified  date,  the  primary  pipelines  to 
stop  collecting  amounts  necessary  to 
amortize  the  balance  in  its  First  Use  Tax 
Deferred  Account  and  to  add  to  or  offset 
the  next  refund  by  the  balance  in  that 
account.  The  rule  further  requires  that 
the  primary  pipelines  refund  to  each 
customer  by  check  all  payments  still 
retained  by  the  pipelines  relating  to  the 


11  In  accordance  with  an  agreement  signed  by  the 
pipelines  on  July  10. 1981  and  approved  by  the 
Commission  on  july  13, 1981,  Arkansas  Louisiana 
Gas  Company,  et  al..  “Order  Approving 
Agreement,"  Docket  Nos.  TA81-2-31  et  al. 
Louisiana  is  required  to  make  refunds  to  the  twenty 
primary  pipelines  on  the  following  dates:  July  15, 
1981,  July  22, 1981,  August  19, 1981,  September  18, 
1981,  October  21, 1981,  November  18, 1981, 
December  16. 1981,  March  17, 1982,  April  21, 1982, 
and  May  18, 1982. 

“The  interest  rate  in  §  154.67(d)  is  based  upon  a 
three  month  average  of  the  prime  interest  rate. 


current  First  Use  Rate  Adjustment  for 
the  period  on  and  after  May  1, 1981. 

Finally,  the  refund  requirements  for 
primary  pipelines  are  subject  to  certain 
threshold  triggers,  with  interest  accruing 
after  the  primary  10  or  15  day  period,  in 
accordance  with  the  proposed 
stipulation. 

(4)  Refund  Reports — Pipeline 
Compliance  With  Commission’s 
Regulations.  In  implementing  the  LFUT 
refund  procedures,  the  Commission 
finds  that  there  must  be  some 
mechanism  by  which  it  can  assure  that 
First  Use  Tax  refunds  are  being  made  in  . 
compliance  with  its  procedures.  The 
interim  rule  requires  them  to  make 
periodic  reports  to  the  Commission 
which  show  the  following: 

(1)  The  date  of  refund; 

(2)  The  total  amount  of  the  refund 
received  by  the  pipeline; 

(3)  The  amount  flowed  through  to 
each  of  its  jurisdictional  customers  by 
customer; 

(4)  The  date  of  each  such  flow 
through; 

(5)  The  ratio  used  to  determine  the 
flow  through  for  each  of  its 
jurisdictional  customers  and  the  basis 
on  which  that  ratio  was  determined;  and 

(6)  The  amounts  collected  under  the 
First  Use  Tracker. 

IV.  Effective  Date  and  Comment 
Procedure 

The  interim  regulations  established  by 
this  rule  are  effective  immediately, 
contingent  upon  leave  of  the  United 
States  Court  of  Appeals  for  the  Fifth 
Circuit  to  amend  the  Commission’s 
regulations  regarding  the  primary 
pipelines.  We  shall  direct  our  Solicitor 
to  seek  judicial  authorization,  as 
necessary.29 

Publication  of  a  proposed  rulemaking 
for  notice  and  public  comment  thereon 
and  publication  30  days  prior  to  the 
effective  date  of  the  rule  have  been 
omitted  for  good  cause  in  accordance 
with  section  553  of  the  Administrative  . 
Procedure  Act,  5  U.S.C.  553  because 
delay  in  implementing  the  rule  would  be 
contrary  to  the  public  interest.  The 
Supreme  Court’s  judgment  in  Maryland 
v.  Louisiana,  supra,  requires  the  State  of 
Louisiana  to  refund  a  large  portion  of 
the  LFUT  funds  by  July  15, 1981.  Unless 
the  rule  is  effective  immediately  upon 
issuance  (subject  to  permission  of  the 


“As  noted  above,  Order  Nos.  10, 10-A,  10-B,  and 
10-C  are  presently  under  court  review  in  Tennessee 
Gas  Pipeline  Co.,  et  al.  v.  FERC,  No.  78-3816  (5th 
Cir.).  Under  Section  19(b)  of  the  Natural  Gas  Act.  15 
U.S.C.  7l7r(b),  the  Fifth  Circuit  Court  of  Appeals 
presently  has  exclusive  jurisdiction  to  affirm, 
modify,  or  set  aside  the  Order  No.  10  series. 
Therefore,  the  Commission  must  receive  court 
approval  before  it  can  amend  these  orders. 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Rules  and  Regulations  38685 


Fifth  Circuit)  primary  pipelines  will, 
under  current  regulations,  have  to  make 
refunds  by  August  14, 1981  (within  60 
days  of  the  Supreme  Court  judgment)  of 
all  amounts  paid  by  them  to  Louisiana 
even  though  they  will  be  receiving  less 
from  Louisiana  by  that  date.  Therefore, 
these  new  refund  procedures  must  be 
immediately  put  into  place  so  that 
interstate  pipelines,  distributors  and 
state  commissions  can  effectively  flow 
through  the  refunds  to  the  ultimate 
consumers. 

Comments  will  be  accepted  on  the 
interim  rule  and  amendments  to  the  rule 
will  be  considered  with  particular 
emphasis  on  any  prospective  refunds. 
Unless  comments  present  compelling 
reasons  to  change  provisions  as  to 
refunds  made  prior  to  issuance  of  the 
final  rule,  the  Commission  will  not  be 
inclined  to  impose  any  amendments 
retroactively. 

Comments  should  be  submitted  to  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  D.C.  20426.  Each 
person  submitting  a  comment  should 
include  his  name  and  address  and 
identify  Docket  No.  RM78-23,  and  give 
reasons  for  any  recommendations.  An 
original  and  14  copies  should  be  bled 
with  the  Secretary  of  the  Commission. 
All  written  submissions  will  be  placed 
in  the  public  file  which  has  been 
established  in  this  docket  and  which  is 
available  for  public  inspection  in  the 
Commission's  Office  of  Public 
Information,  Room  1000,  825  North 
Capitol  N.E.,  Washington,  D.C.  20426, 
during  regular  business  hours.  All 
comments  should  be  received  by  the 
Commission  by  August  12, 1981. 

Upon  review  of  the  comments,  the 
Commission  will  consider  whether 
public  hearings  are  warranted. 

(Natural  Gas  Act,  15  U.S.C.  717  et  seq.; 
Department  of  Energy  Organization  Act,  42 
U.S.C.  1701  et  seq.;  Administrative  Procedure 
Act,  5  U.S.C.  553  etseq.) 

In  consideration  of  the  foregoing 
§  154.38(h),  Part  154  of  Title  18,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  to  become  effective 
immediately,  contingent  upon  approval 
by  the  Fifth  Circuit  Court  of  Appeals  for 
leave  to  amend  Order  Nos.  10, 10-A,  10- 
B,  and  10-C.  Once  judicial  authorization 
to  issue  Order  No.  10-D  has  been 
obtained,  Order  Nos.  10, 10-A,  10-B  and 
10-C,  and  the  regulations  adopted 
thereby,  shall  be  deemed  vacated  as 
moot  and  the  provisions  thereof  shall 
have  no  further  effect,  to  the  extent  they 
are  inconsistent  with  Order  No.  10-D.30 


50  Since  the  primary  pipelines  will  now  be 
directed  to  make  refunds  to  their  customers  only  as 
LFUT  fund  refunds  are  received  from  the  State  of 


By  the  Commission,  Commissioner  Hughes 

dissented  with  a  separate  statement _ 

attached.  Chairman  Butler  concurred  with  a 
separate  statement  attached. 

Kenneth  F.  Plumb, 

Secretary. 

Section  154.38  is  amended  by  revising 
paragraph  (h)(3)  to  read  as  follows: 

§  154.38  Composition  of  rate  schedule. 

***** 

(h)  Pipeline  recovery  of  the  State  of 
Louisiana  First  Use  Tax. 
***** 

(3)  A  pipeline  which  receives  LFUT 
funds  from  the  State  of  Louisiana  shall 
make  refunds  in  accordance  with  the 
provisions  of  this  subparagraph, 
notwithstanding  any  pipeline  tariff 
provisions  to  the  contrary. 

(i)  For  the  purposes  of  this 
subparagraph  “LFUT  funds”  means  First 
Use  Tax  refunds  and  interest  accrued 
thereon  due  from  the  State  of  Louisiana 
in  accordance  with  the  June  15, 1981 
Supreme  Court  judgment  in  Maryland, 
et.  al.  v.  Louisiana,  49  U.S.L.W.  4709 
(1981). 

(ii)  All  refunds  required  by  this 
subparagraph  shall  be  flowed  through  in 
lump  sum  payments  by  check  to 
jurisdictional  pipeline  customers  in  the 
amounts  determined  in  accordance  with 
paragraph  (h)(3)(vi)  of  this  section. 

(iii)  Except  as  provided  in  paragraphs 
(h)(3)  (iv)  and  "(v)  of  this  section,  a 
pipeline  subject  to  this  subparagraph: 

(a)  Shall  refund  to  its  jurisdictional 
customers  on  or  before  August  14, 1981, 
the  jurisdictional  portion  of  all  LFUT 
funds  disbursed  by  Louisiana  to  that 
pipeline  on  July  15, 1981.  If  a  pipeline 
fails  to  refund  such  LFUT  funds  within 
15  days  after  disbursement  by 
Louisiana,  then  that  pipeline  must 
refund  such  funds  with  interest 
computed  in  accordance  with  §  154.67(d) 
of  the  Commission's  regulations  from 
the  15th  day  after  the  date  of 
disbursement  by  Louisiana  to  the  date 
the  amount  is  disbursed  to  its 
jurisdictional  customers. 

(i)  Shall  refund  the  jurisdictional 
portion  of  all  LFUT  funds  disbursed  by 
Louisiana  to  such  pipeline  after  July  15, 
1981,  to  its  jurisdictional  customers 
within  25  days  of  such  disbursement  If 
a  pipeline  fails  to  refund  such  LFUT 
funds  within  10  days  after  disbursement 
by  Louisiana,  then  that  pipeline  must 
refund  such  funds  with  interest 
computed  in  accordance  with  §  154.67(d) 
of  the  Commission's  regulations  from 


Louisiana,  we  believe  that  all  issues  are  now  moot 
in  Tennessee  Gas  Pipeline  Co.,  et  al.  v.  FERC,  5th 
Cir.  Nos.  78-3816,  et  al.,  and  Florida  Gas 
Transmission  Co.  y.  FERC,  5th  Cir.  No.  79-1865.  We 
.  shall  instruct  our  Solicitor  to  so  inform  the  Court. 


the  10th  day  after  the  date  of 
disbursement  by  Louisiana  to  the  date 
the  funds  are  disbursed  to  its 
jurisdictional  customers. 

(c)  Effective  on  the  first  day  of  the 
calendar  month  after  this  rule  becomes 
effective,  shall  cease  charging  amounts 
required  to  amortize  the  balance  in  the 
account  maintained  pursuant  to 
paragraph  (h)(2)  of  this  section,  shall 
determine  the  balance  in  the  account  as 
of  that  date  and  increase  (for  a  negative 
balance)  or  decrease  (for  a  positive 
balance)  the  jurisdictional  portion  of  the 
next  LFUT  refund  by  any  remaining 
balance  in  such  account 

(c/)  Within  5  days  after  this  rule 
becomes  effective,  shall  refund  to  each 
customer  by  check  all  payments  relating 
to  the  current  First  Use  Tax  Rate 
Adjustment  which  were  received  by  a 
pipeline  applicable  to  the  period  on  and 
after  May  1, 1981,  and  which  are  still 
being  held  by  the  pipeline. 

(e)  Shall  submit  to  the  Commission  on 
or  before  15  days  after  flowing-through 
all  LFUT  funds  disbursed  from 
Louisiana  on  July  15, 1981,  a  refund 
report  showing  Uie  following 
information: 

(1)  The  total  amount  of  the  LFUT 
funds  received  by  the  pipeline: 

( 2 )  The  date  of  that  refund: 

(3)  The  total  amount  flowed  through  to 
each  of  its  jurisdictional  customers  by 
customer, 

(4)  The  date  of  the  flow  through: 

(5)  The  ratio  used  to  determine  the 
flow  through  for  each  of  its 
jurisdictional  customers  and  the  basis 
on  which  that  ratio  was  determined 
pursuant  to  paragraph  (h)(3)(vi)  of  this 
section;  and 

(6)  The  amounts  collected  under  the 
First  Use  tracker. 

(/)  Shall  submit  to  the  Commission  on 
or  before  December  15, 1981,  on  or 
before  March  15, 1982,  and  finally,  on  or 
before  June  15, 1982,  refund  reports 
showing  for  each  LFUT  fund  disbursed 
from  Louisiana  since  its  most  recent 
prior  report: 

(1)  The  date  of  such  LFUT  fund 
disbursement; 

(2)  The  total  amount  of  the  LFUT 
funds  received  by  the  pipeline; 

(3)  The  amount  flowed  through  to 
each  of  its  jurisdictional  customers  by 
customer; 

(4)  The  date  of  each  such  flow 
through;  and 

(5)  The  ratio  used  to  determine  the 
flow  through  for  each  of  its 
jurisdictional  customers  and  the  basis 
on  which  that  ratio  was  determined 
pursuant  to  paragraph  (h)(3)(vi)  of  this 
section. 
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(iv)  For  the  purposes  of  determining 
the  date  interest  begins  to  accrue  under 
paragraph  (h)(3)(iii)  of  this  section,  it 
shall  not  begin  on  a  Saturday,  Sunday  of 
holiday,  but  on  the  next  business  day. 

(v)  A  pipeline  may  defer  the  flow 
through  of  any  LFUT  funds  refunded  to 
it  until  either: 

(a)  It  has  accumulated  LFUT  funds 
which  cumulatively  equal  or  exceed  the 
greater  of  $250,000  or  one-fourth  of  a 
mill  per  Mcf  (or  Dkt)  for  the  pipeline’s 
total  sales  during  the  period  April,  1979, 
to  April,  1981  at  which  point  the  pipeline 
shall  refand  the  jurisdictional  portion  of 
all  LFUT  funds  received  in  accordance 
with  paragraph  (h)(3)(v)(c)  of  this 
section;  or 

(b)  If  it  has  not  accumulated  LFUT 
funds  which  cumulatively  equal  or 
exceed  the  greater  of  the  alternative 
trigger  levels  described  in  paragraph 
(h)(3)(v)(a)  of  this  section,  then  upon 
receipt  of  its  last  LFUT  funds,  each 
pipeline  shall  refund  to  its  jurisdictional 
customers  the  jurisdictional  portion  of 
all  LFUT  funds  which  it  has  received  but 
not  yet  flowed  through  to  its 
jurisdictional  customers  in  accordance 
with  paragraph  (h)(3)(v)(c)  of  this 
section. 

(c)  The  pipeline  shall  refund  the  LFUT 
funds  within  25  days  from  the  day 
paragraphs  (h)(3)(v)  (a)  or  (6)  of  this 
section  requires  the  flow  through  of  the 
LFUT  funds.  The  pipeline  shall  refund 
such  funds  with  interest  computed  in 
accordance  with  §  154.67,  from  the  10th 
day  after  such  LFUT  funds  are  disbursed 
by  Louisiana  (15th  day  in  the  case  of  the 
first  Louisiana  refund)  to  the  date  the 
refund  is  disbursed  to  its  jurisdictional 
customers. 

(vi)  Any  LFUT  funds  received  by  a 
pipeline  shall  be  flowed  through  each 
jurisdictional  customer  of  such  pipeline 
in  amounts  determined  in  the  following 
manner: 

(a)  If  the  amount  the  pipeline  collected 
pursuant  to  its  First  Use  Tax  tariff 
provision  may  be  determined  readily 
and  expeditiously  from  its  books  and 
records,  then  multiply  the  jurisdictional 
portion  of  the  total  amount  of  each 
LFUT  fund  refund  received  by  the 
pipeline  by  the  ratio  of  the  LFUT  tracker 
amount  which  the  pipeline  billed  the 
customer  for  the  period  from  April,  1979, 
through  April,  1981,  pursuant  to  its 
Louisiana  First  Use  Tax  tariff  provision 
to  the  total  amount  which  the  pipeline 
billed  as  a  LFUT  tracker  during  the 
same  period  pursuant  to  that  tariff 
provision;  or 

(b)  If  paragraph  (h)(3)(vi)(o)  of  this 
section  does  not  apply,  then  multiply  the 
jurisdictional  portion  of  the  total  amount 
of  each  refund  received  by  the  pipeline 
by  the  ratio  of  the  total  commodity 


billing  determinants  of  the  customer 
during  the  period  from  April,  1979, 
through  April,  1981,  to  the  pipeline’s 
total  jurisdictional  commodity  billing 
determinants  during  that  period. 

(c)  The  jurisdictional  portion  of  each 
refund  received  by  a  pipeline  shall  be 
computed  by  multiplying  the  amount  so 
received  by  a  fraction  the  numerator  of 
which  is  the  total  volume  sold  by  such 
pipeline  to  jurisdictional  customers 
during  the  period  from  April,  1979, 
through  April,  1981  which  were  subject 
to  First  Use  Tax  charges,  and  the 
denominator  of  which  is  the  total 
volume  sold  by  such  pipeline  to  all 
customers  during  such  period  which 
were  subject  to  First  Use  Tax  charges. 
***** 

Hughes,  Commissioner,  Dissenting: 

This  order  allows  a  group  of  20  primary 
pipelines  15  days  interest  free  use  of  over  a 
quarter  billion  dollars  which  belong  to  their 
customers.1  By  any  conservative  interest 
calculation,  this  amounts  to  at  least  two 
million  dollars.  At  today’s  interest  rates,  even 
one  day's  interest  free  use  of  this  amount 
could  pay  several  Commissioners'  salaries 
for  a  year. 

The  Commission  issued  Order  No.  10  to 
deal  with  the  Louisiana  First  Use  Tax 
("LFUT”)  while  the  constitutionality  was 
being  challenged.  In  accordance  with  the 
order,  the  pipelines  collected  the  estimated 
LFUT  from  their  customers  and  paid  it  to 
Louisiana.  The  purpose  of  the  order  was  to 
ensure  full  and  prompt  refund  of  the  monies 
to  the  consumers. 

The  Supreme  Court  held  that  the  Louisiana 
First  Use  Tax  was  unconstitutional. 

Maryland,  et  al.  v.  Louisiana,  49  U.S.L.W. 

4562  (May  26, 1981).  On  June  15, 1981,  the 
Court  issued  its  decree  which  enjoined 
further  collection  of  the  tax  and  directed 
refund  of  all  revenues  collected  together  with 
all  interest  earned  thereon  by  the  State  of 
Louisiana. 

In  summary,  the  Commission,  in  Order  No. 
10,  and  the  Supreme  Court  have  provided  for 
return  of  the  monies  to  the  consumers  who 
paid  the  tax  initially.  Neither  Order  No.  10 
nor  the  Supreme  Court  decree  anticipated  a 
profit  through  interest  income  to  Louisiana  or 
the  pipelines. 

Therefore  this  order  is  inconsistent  with 
the  previous  Order  No.  10  and  the  Supreme 
Court  decree  in  so  far  as  it  allows  the 
pipelines  interest  free  use  of  the  refund 
money.  The  Order  allows  the  pipelines  15 
days  carte  blanche  use  of  the  money 
disbursed  by  Louisiana  on  July  15.  On 
subsequent  disbursements,  the  pipelines  have 
10  days  interest  free  use  of  the  money.  This 
issue  is  largely  one  of  unknown  origin  to  the 
Commission  since  we  did  not  participate  in 
the  litigation  or  the  settlement  discussions. 
We  therefore  did  not  have  the  benefit  of 


1  In  Order - the  secondary  pipelines  are 

allowed  IS  days  interest  free  use  of  the  refund 
money.  Although  the  time  period  and  thus  the  profit 
involved  are  smaller,  I  object  to  that  decision  for  the 
same  reasons  stated  in  this  dissent. 


participation  in  the  give  and  take  of 
negotiation  nor  the  data  necessary  for  the 
assessment  of  impact  of  this  flow-through 
issue. 

No  one  has  demonstrated  the 
administrative  costs  of  tracking  the  interest 
earned,  but  given  contemporary  commercial 
practices  replete  with  computerized  data 
processing  capabilities,  such  cost,  it  would 
appear,  could  be  quickly  ascertained.  Thus, 
to  the  extent  the  decision  might  be  justified 
on  the  basis  of  administrative  burden,  it 
would  fail  for  lack  of  supporting  data. 

Others  may  question  the  proper  method  to 
measure  the  interest  earned.  I  do  not  doubt 
that  the  return  on  the  money  may  vary  from 
pipeline  to  pipeline.  Nonetheless,  actual 
interest  received  could  be  revealed  with 
disclosure  of  such  actual  interest  not  being  an 
insurmountable  obstacle;  the  labor  involved 
is  no  justification  for  allowing  for  the  interest 
free  use  of  funds. 

In  any  event,  were  the  Commission  to  find 
that  the  pipelines  did  incur  costs  associated 
with  the  refund,  there  are  a  number  of 
measures  available  to  offset  the  interest 
income  by  such  expenses.  No  attempt  has 
been  made  to  make  such  an  adjustment.  The 
result  could  lead  top  serious  unfairness  to 
customers  which  I  now  hope  the  Court  will 
address, 
j.  David  Hughes, 

Commissioner. 

Butler,  Chairman,  Concurring  Specially 
These  concurring  views  are  intended  to 
express  my  perspective  of  Commissioner 
Hughes’  dissent.  He  has  raised  a  concern  in 
connection  with  the  interim  order  that  I 
share.  There  is  no  doubt  that  the  interstate 
natural  gas  pipeline  companies  are 
sophisticated  in  the  exercise  of  modem  cash 
management  practices,  and  that  the  exeroise 
of  those  practices  in  the  times  during  which 
the  pipelines  will  hold  the  substantial  sums  of 
money  to  be  refunded  could — and 
undoubtedly  will  in  some  cases  at  least — 
result  in  not  insubstantial  interest  to  several 
pipelines. 

A  review  of  the  approximated  amounts  of 
interest  illustrates  my  difficulty  with  the 
dissent.  Essentially,  that  difficulty  is  that  the 
dissent  offers  an  explication  of  a  problem, 
but  does  not  offer  a  solution.  It  leaves  open 
the  following  questions,  for  example:  Clearly, 
some  pipelines  will  make  substantial  interest 
[e.g.,  Tennessee ),  but  the  interest  to  others 
will  be  negligible  [e.g.,  Mississippi  River).  Do 
we  require  all  to  refund  actual  interest,  or  do 
we  treat  pipelines  differently  by  considering 
the  amounts  of  Refunds  in  some,  but  not  all, 
cases  to  be  de  minimis ?  If  so,  what  is  the 
standard?  If  we  require  all  pipelines  to  refund 
all  interest,  have  we  not  encouraged  the 
pipelines  to  waste  the  time  value  of  the 
money  by  avoiding  the  deposit  of  the  funds  in 
interest-bearing  accounts  in  order  to  avoid 
the  administrative  hassle  of  making  de 
minimis  refunds?  Would  compensation  of  the 
pipelines  for  not  wasting  the  time  value  of  the 
money  include  reimbursement  of  out-of- 
pocket  costs  plus  an  "incentive”  profit  of 
some  kind,  or  just  the  costs? 

The  problem  with  the  dissent  is  that  It  is  a 
statement  of  principle  with  which  no  one  on 
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the  Commission  could  disagree,  but  it  fails 
utterly  to  offer  solutions  to  the  problems  that 
it  raises  itself.  This  may  be  inevitable 
because  my  colleague  did  not  have  the  time 
to  fashion  a  solution,  but  his  difficulty  is  our 
difficulty.  Neither  did  we.  Offsetting  the 
apparent  inequity  to  the  consumer,  however, 
are  several  considerations.  First,  the 
Commission  staff  was  not  privy  to  the 
settlement  negotiations,  so  we  do  not  have 
any  way  of  knowing  what  might  have  been 
traded  among  the  pipelines  and  the  states  for 
this  advantage  to  the  pipelines.  Secondly,  the 
states  represent  their  gas  consumers,  as  well 
as  the  Commission.  Indeed,  that  was  the 
point  of  the  lawsuit  in  the  first  place,  and  I 
for  one  am  disinclined  to  suggest  that  the 
states  have  not  done  a  good  job  of  protecting 
the  consumers  resident  therein.  Finally,  our 
Order  No.  10-C  would  have  allowed  the 
refunds  to  be  made  in  30  days,  and  that  time 
is  substantially  shortened  by  the  agreement 
and  thus  by  our  interim  order.  That  suggests 
to  me  that  the  states  did  not  ignore  its 
consumers,  nor  has  the  Commission,  as  the 
dissent  implies.  For  these  reasons,  I  believe 
the  Commission  has  chosen  the  appropriate 
course  of  action  under  the  circumstances  in 
its  interim  order. 

C.  M.  Butler  III, 

[FR  Doc.  81-21985  Filed  7-28-81;  8:45  am] 
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[Docket  No.  RM79-76  (Colorado-10)] 

Colorado;  High-Cost  Gas  Produced 
From  Tight  Formations 

July  24, 1981. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5), 'the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
final  order  adopts  the  recommendation 
of  the  Colorado  Oil  and  Gas 
Conservation  Commission  that  the 
Morrow  Formation  be  designated  as  a 
tight  formation  under  §  271.703(d). 

EFFECTIVE  DATE:  This  rule  is  effective 
July  24, 1981. 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lawner,  (202)  357-8307,  or  Victor 
Zabel,  (202)  357-8616. 

SUPPLEMENTARY  INFORMATION: 

The  Commission  hereby  amends 
§  271.703(d)  of  its  regulations  to  include 
the  Morrow  Formation  in  Kiowa  County, 
Colorado  as  a  designated  tight 
formation  eligible  for  incentive  pricing 
under  §  271.703.  The  amendment  was 
proposed  in  a  Notice  of  Proposed 
Rulemaking  by  Director,  OPPR,  issued 
February  4, 1981  (48  FR  11841,  February 
11, 1981) 1  based  on  a  recommendation 
by  the  Colorado  Oil  and  Gas 
Conservation  Commission  (Colorado),  in 
accordance  with  §  271.703(c),  that  the 
Morrow  Formation  be  designated  as  a 
tight  formation.  \ 

Colorado  filed  the  recommenation 
under  the  alternative  procedure 
specified  in  §  271.703(c)(2)(ii).  This 
alternative  procedure  applies  to 
formations  which  meet  the  stabilized 
production  rate  guideline 
(§  271.703{c)(2)(i)(B)),  and  the  crude  oil 
production  guideline 
(§  271.703(c)(2)(i)(C)),  but  do  not  meet 
the  permeability  standard  set  forth  in 
§  271.703(c)(2)(i)(A).  As  in  this  instance, 
the  formation  may  be  approved  as  a 
tight  formation  if  the  jurisdictional 
agency  makes  an  adequate  showing  that 
the  recommended  formation  exhibits 
low  permeability  characteristics  and 
that  the  incentive  price  set  in 
§  271.703(a)  is  necessary  to  provide 
reasonable  incentives  for  production  of 
natural  gas  from  the  formation  due  to 
the  extraordinary  costs  associated  with 
such  production. . 

Colorado’s  submission  contained 
extensive  geological  data  which,  upon 
analysis,  demonstrated  that  the 
recommended  formation  exhibits  low 
permeability  charcteristics.  Such  data 
included  information  on  the  composition 
of  the  recommended  formation,  as  well 
as  the  drilling  history  of  the  formation. 
Specific  engineering  data  from  one  well 
was  also  presented  as  an  example  of 
low  permeability  encountered  in  the  . 
formation. 

Colorado  submitted,  in  addition  to  the 
technical  data  addressing  permeability, 
information  and  analyses  of  an 
economic  nature  to  establish  the  fact 
that  the  tight  formation  incentive  price  is 
necessary  to  provide  reasonable 
incentives  for  the  production  of  gas  from 
the  recommended  formation. 

The  Commission  has  reviewed  the 
Colorado  submission,  and  believes  that 
Colorado  has  demonstrated  both  the 
low  permeability  characteristics  of  the 

1  Comments  on  the  proposed  rule  were  invited 
and  favorable  comments  were  received.  No  party 
requested  a  public  hearing  and  no  hearing  was  held. 


recommended  formation  and  the  fact 
that  the  price  established  for  natural  gas 
produced  from  tight  formations  is 
necessary  to  provide  reasonable 
incentives  for  production  of  the  natural 
gas  from  the  recommended  formation 
due  to  the  extraordinary  costs 
associated  with  such  production. 

The  Commission  finds  that  the 
evidence  submitted  by  Colorado  and  the 
commenters  supports  Colorado’s 
assertion  that  the  Morrow  Formation 
meets  the  guidelines  contained  in 
§  271.703(c)(2).  The  Commission  adopts 
the  Colorado  recommendation. 

This  amendment  shall  become 
effective  immediately.  The  Commission 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis,  and 
therefore,  incentive  prices  should  be 
made  available  as  soon  as  possible.  The 
need  to  make  incentive  prices  available 
as  soon  as  possible  establishes  good 
cause  to  waive  the  thirty-day 
publication  period.' 

(Department  of  Energy  Organization  Act  (42 
U.S.C.  7101  et  seq.),  Natural  Gas  Policy  Act  of 
1978,  (15  U.S.C.  3301-3432);  Administrative 
Procedure  Act,  (5  U.S.C.  553)) 

For  the  reasons  stated  herein.  Part  271 
of  Subchapter  L  Title  18,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  July  24, 1981. 

By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

Section  271.703(d)  is  amended  by 
adding  a  new  subparagraph  (45)  to  read 
as  follows: 

§  272.703  Tight  formations. 


(b)  Designated  tight  formations.  The 
following  formations  are  desingated  as 
tight  formations.  A  more  detailed 
description  of  the  geographical  extent 
and  geological  parameters  of  the 
designated  tight  formations  is  located  in 
the  Commission’s  official  file  for  Docket 
No.  RM79-76,  as  subindexed  below,  and 
is  also  located  in  the  official  files  of  the 
jurisdictional  agency  that  submitted  the 
recommendation. 

***** 

(45)  The  Morrow  Formation  in 
Colorado*  RM79-76  (Colorado — 10). 

(i)  Delineation  ef  formation.  The 
Morrow  Formation  is  found  in  Kiowa 
County,  Colorado.  It  is  located  north  of 
the  town  of  Lamar  in  southeastern 
Colorado,  and  underlies  all  of  Township 
18,  South,  Range  45  West,  6th  p.m. 
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(ii)  Depth.  The  Morrow  Formation  is 
defined  as  that  formation  occurring  at 
an  average  measured  depth  of  4,500  feet 

[FR  Dog.  81-22132  Filed  7-28-81 ;  8:45  am] 
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18  CFR  Part  271 

[Docket  No.  RM79-76  (Utah-1)] 

Utah;  High-Cost  Gas  Produced  From 
Tight  Formations 

July  24, 1981. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
final  order  adopts  the  recommendation 
of  the  Utah  Board  of  Oil,  Gas  and 
Mining  that  the  Wasatch/Mesa verde 
Formation  be  designated  as  a  tight 
formation  under  §  271.703(d). 
effective  DATE:  This  rule  is  effective 
July  24, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lawner,  (202)  357-8307,  or  Victor 
Zabel,  (202)  357-8616. 

SUPPLEMENTARY  INFORMATION: 

The  Commission  hereby  amends 
§  271.703(d)  of  its  regulations  to  include 
the  Wasatch/Mesaverde  Formation  in 
Utah  as  a  designated  tight  formation 
eligible  for  incentive  pricing  under 
§  271.703.  The  amendment  was  proposed 
in  a  Notice  of  Proposed  Rulemaking  by 
Director,  OPPR,  issued  May  18, 1981  (46 
FR  27965,  May  22, 1981) 1  based  on  a 
recommendation  by  the  Utah  Board  of 
Oil,  Gas  and  Mining  (Utah)  that  the 
Wasatch/Mesaverde  Formation  should 
be  designated  as  a  tight  formation  in 
accordance  with  §  271.703(c). 

Evidence  submitted  by  Utah  supports 
its  assertion  that  the  Wasatch/ 
Mesaverde  Formation  meets  the 
guidelines  contained  in  §  271.703(c)(2). 

1  Comments  were  invited  and  one  favorable 
comment  was  received.  No  party  requested  a  public 
hearing  in  this  matter,  and  no  hearing  was  held. 


The  Commission  adopts  the  Utah 
recommendation.  „  ^ 

This  amendment  shall  become 
effective  immediately.  The  Commission 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis,  and 
therefore,  incentive  prices  should  be 
made  available  as  soon  as  possible.  The 
need  to  make  incentive  prices  available 
immediately  establishes  good  cause  to 
waive  the  thirty-day  publication  period. 

(Department  of  Energy  Organization  Act  (42 
U.S.C.  7101  et  seq.);  Natural  Gas  Policy  Act  of 
1978  (15  U.S.C.  3301-3342);  Administrative 
Procedure  Act  (5  U.S.C.  553)) 

For  the  reasons  stated  herein,  Part  271 
of  Subchapter  I,  Title  18,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  July  24, 1981. 

By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

Section  271.703(d)  is  amended  by 
adding  new  subparagraph  (46)  to  read  as 
follows: 

§  271.703  Tight  formations. 

***** 

(d)  Designated  tight  formations.  The 
following  formations  are  designated  as 
tight  formations.  A  more  detailed 
description  of  the  geographical  extent 
and  geological  parameters  of  the 
designated  tight  formations  is  located  in 
the  Commission’s  official  file  for  Docket 
No.  RM79-76,  subindexed  as  indicated, 
and  is  also  located  in  the  official  files  of 
the  jurisdictional  agency  that  submitted 
the  recommendation. 
*****  * 

(46)  Wasatch/Mesaverde  Formation 
in  Utah.  RM79-76  (Utah— 1). 

(i)  Delineation  of  formation.  The 
Wasatch/Mesaverde  Formation  is  found 
in  the  Bitter  Creek — Red  Wash  area  of 
Uintah  County,  Utah,  and  is  the  general 
area  of  Township  7  South  through  12 
South,  and  Ranges  18  East  through  25 
East. 

(ii)  Depth.  The  average  depth  to  the 
top  of  the  Wasatch/Mesaverde 
Formation  is  4,559  feet. 

[FR  Doc.  81-22133  Filed  7-28-81;  8:45  am) 
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18  CFR  Part  271 

[Docket  No.  RM79-76  (Wyoming— 4)] 

Wyoming;  High-Cost  Gas  Produced 
From  Tight  Formations 

July  24, 1981. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
final  order  adopts  the  recommendation 
of  the  Wyoming  Oil  and  Gas 
Conservation  Commission  that  the  Fox 
Hills  Formation  be  designated  as  a  tight 
formation  under  §  271.703(d). 

EFFECTIVE  DATE:  This  rule  is  effective 
July  24, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lawner,  (202)  357-8307,  or  Victor 
Zabel,  (202)  357-8616. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  hereby  amends  §  271.703(d) 
of  its  regulations  to  include  the  Fox  Hills 
Formation  in  Wyoming  as  a  designated 
tight  formation  eligible  for  incentive 
pricing  under  §  271.703.  The  amendment 
was  proposed  in  a  Notice  of  Proposed 
Rulemaking  by  the  Director,  OPPR,  on 
May  18, 1981  (46  FR  27966,  May  22, 

1981), 1  based  on  a  recommendation  by 
the  Wyoming  Oil  and  Gas  Conservation 
Commission  (Wyoming)  that  the  Fox 
Hills  Formation  should  be  desingated  as 
a  tight  formation  in  accordance  with 
§  271.703(c). 

Evidence  submitted  by  Wyoming 
supports  its  assertion  that  the  Fox  Hills 
Formation  meets  the  guidelines 
contained  in  §  271.703(c)(2).  The 
Commission  adopts  the  Wyoming 
recommendation. 

This  amendment  shall  become 
effective  immediately.  The  Commission 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis,  and 
therefore,  incentive  prices  should  be 
made  available  as  soon  as  possible.  The 
need  to  make  incentive  prices  available 
immediately  establishes  good  cause  to 
waive  the  thirty-day  publication  period. 

(Department  of  Energy  Organization  Act  (42 
U.S.C.  7101  et  seq.);  Natural  Gas  Policy  Act  of 
1978  (15  U.S.C.  3301-3342);  Administrative 
Procedure  Act  (15  U.S.C.  553)) 

1  Comments  were  invited  and  none  were  received. 
No  party  requested  a  hearing  in  this  matter,  and  no 
hearing  was  held. 
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For  the  reasons  stated  herein,  Part  271 
of  Subchapter  I,  Title  18,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  July  24, 1981. 

By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

Section  271.703(d)  is  amended  by 
adding  new  subparagraph  (47)  to  read  as 
follows: 

§  271.703  Tight  formations. 

***** 

(d)  Designated  tight  formations.  The 
following  formations  are  designated  as 
tight  formations.  A  more  detailed 
description  of  the  geographical  extent 
and  geological  parameters  of  the 
designated  tight  formations  is  located  in 
the  Commission’s  official  file  for  Docket 
No.  RM79-78,  subindexed  as  indicated, 
and  is  also  located  in  the  official  files  of 
the  jurisdictional  agency  that  submitted 
the  recommendation. 
***** 

(47)  Fox  Hills  Formation  in  Wyoming. 
RM79-76  (Wyoming— -4). 

(i)  Delineation  of  formation.  The  Fox 
Hills  Formation  is  found  in  Sweetwater 
County,  Wyoming,  in  Township  16 
North,  Ranges  97  through  99  West; 
Township  17  North,  Ranges  96  through 
98  West;  Township  17  North,  Range  99 
West,  Sections  24  through  28  and  33 
through  36;  Township  18  North,  Ranges 
96  and  97  West;  and  Township  18  North, 
Range  98  West,  Sections  24  through  26 
and  34  through  36. 

(ii)  Depth.  The  Fox  Hills  Formation 
vertical  limits  are  defined  by  the  Lance 
Formation  above  and  the  Lewis  Shale 
below.  The  average  depth  to  the  top  of 
the  Fox  Hills  Formation  is  7,412  feet. 

(FR  Doo.  81-22131  Filed  7-28-81;  8:45  am] 
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16  CFR  Part  282 
[Docket  No.  RM  79-14] 

Incremental  Pricing  Acquisition  Cost 
Thresholds 

agency:  Federal  Energy  Regulatory 
Commission. 

action:  Order  prescribing  incremental 
pricing  thresholds. 

summary:  The  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 


applicable  threshold  is  considered  4o  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 
EFFECTIVE  DATE:  August  1. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Williams.  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street,  N.E.,  Washington,  D.C.  20426. 
(202)  357-8500. 

SUPPLEMENTARY  INFORMATION:  In  the 

matter  of  publication  of  prescribed 
incremental  pricing  acquisition  cost 
threshold  of  the  NGPA  of  1978. 

Issued:  July  23, 1981. 

Section  203  of  the  NGPA  requires  that 
the  Commission  compute  and  make 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  320 

Initial  Determinations  Under  the 
Railroad  Unemployment  Insurance  Act 
and  Reviews  of  and  Appeals  From 
Such  Determinations 

agency:  Railroad  Retirement  Board. 
action:  Nomenclature  change. 

Summary:  The  Railroad  Retirement 
Board  amends  its  regulations  on  appeals 
from  determinations  under  the  Railroad 
Unemployment  Insurance  Act  to 
effectuate  the  transfer  of  the  function  of 
the  appeals  referee  from  the  Bureau  of 
Unemployment  and  Sickness  Insurance 
to  the  Bureau  of  Hearings  and  Appeals. 
DATE:  Effective  July  29, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Lanter,  Director  of  Hearings 
and  Appeals,  Railroad  Retirement 


available  incremental  pricing 
acquisition  cost  threshold  prices 
prescribed  in  Title  II  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

■  Pursuant  to  that  mandate  and 
pursuant  to  §  375.307(1)  of  the 
Commission’s  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
Regulation,  the  incremental  pricing 
acquisition  cost  threshold  prices  for  the 
month  of  August  1981,  is  issued  by  the 
publication  of  a  price  table  for  the 
applicable  month. 

Kenneth  A  Williams, 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 


Board,  844  Rush  Street,  Chicago,  Illinois 
60611,  (312)  751-4790  (FTS  387-4790). 

Title  20,  Chapter  B,  is  amended  as 
follows: 

PART  320— INITIAL  DETERMINATIONS 
UNDER  THE  RAILROAD 
UNEMPLOYMENT  INSURANCE  ACT 
AND  REVIEWS  OF  AND  APPEALS 
FROM  SUCH  DETERMINATIONS 

§  320.18  Referee  [Amended] 

1.  The  authority  citation  for  §  320.18  of 
Part  320  reads  as  follows: 

Authority:  Sea  5(b),  52  Stat.  1100  (45  U.S.C. 
355(b)). 

2.  Title  20,  Chapter  a  20  CFR  320.18  is 
amended  by  removing  the  words 
“Unemployment  and  Sickness 
Insurance"  and  inserting,  in  their  place, 
the  words  “Hearings  and  Appeals". 

Dated:  July  21, 1961. 


Table  1  .—Incremental  Pricing  Acquisition  Cost  Threshold  Prices 

Jan. 

Feb. 

Mar. 

Apr. 

May 

June 

July 

*09- 

Sept 

Oot 

No*. 

Dec 

Calendar  Year  1980 

Incremental  pricing 

$1  702 

$1,738 

$1,750 

$1,762 

$1,776 

$1  790 

$1,804 

$1,819 

$1,834 

$1849 

$1,863 

$1377 

NGPA  section  102 

2.358 

£381 

2  404 

2  428 

£453 

2.478 

2.504 

£532 

£560 

£588 

2814 

2640 

NGPA  section  109 

threshold . 

130  percent  o f  No.  2 

.  1.786 

1  799 

1.812 

1.825 

1  839 

1.853 

1.867 

1.883 

1.899 

1.915 

1929 

1943 

fuel  oil  in  New  York 

✓ 

City  threshold.. _ 

.  7.170 

7.260 

7.410 

7.110 

7  380 

8040 

7.840 

7.380 

7.400 

7.400 

7450 

7.580 

Calendar  Year  1981 


Incremental  pricing 
threshold . 

1.891 

1.908 

1.925 

1.942 

1.954 

1.967 

1.980 

1.990 

NGPA  section  102 
threshold . . 

2.667 

2.698 

2.729 

2.761 

2  787 

£813 

£640 

£863 

NGPA  section  109 
threshold.. . 

1.957 

1.975 

1.993 

2011 

£024 

£037 

2.050 

2.060 

130  percent  of  No.  2 
fuel  oil  in  New  York 
City  threshold . 

7.610 

7.960 

8.260 

9010 

9510 

9.430 

9.360 

9.260 

(FR  Doc.  81-22158  Filed  7-28-81;  8:45  am| 
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By  Authority  of  the  Board 
R.  F.  Butler, 

Secretary  of  the  Board. 

|FR  Doc.  81-22096  Piled  7-28-81;  8*45  am] 

BILLING  CODE  7905-01-M 

DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  13 

National  Park  System  Units  in  Alaska; 
Correction 

agency:  National  Park  Service,  Interior. 
ACTION:  Correction  to  final  rule. 

summary:  On  June  17, 1981,  the  National 
Park  Service  published  final  rules  for  the 
National  Park  System  units  in  Alaska 
(46  FR  31836).  A  citation  listed  on  page 
31854  of  that  rule  that  was  incorrect. 
This  notice  makes  that  correction. 
EFFECTIVE  DATE:  July  29, 1981. 

FOR  FURTHER  INFORMATION  CONTACT 
John  Cook,  Alaska  Regional  Director, 
National  Park  Service,  540  West  5th 
Avenue,  Anchorage,  Alaska  99501, 
Telephone:  (907)  271-4196. 
SUPPLEMENTARY  information:  On  June 
17, 1981,  final  rules  for  National  Park 
System  units  in  Alaska  were  published. 
On  page  31854, 12th  line,  first  column, 

§  7.44  (f)  and  (h)  should  read  S  7.44  (c) 
and  (e). 

G.  Ray  Arnett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(PR  Doc.  81-22058  Filed  7-28-81;  8:45  am] 

BILLING  CODE  4310-70-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  8 

National  Service  Life  Insurance  Policy 
Loan  Interest  Rates 

agency:  Veterans  Administration. 
action:  Final  rule. 

summary:  The  Veterans  Administration 
is  amending  this  regulation  to  provide 
the  Administrator  of  Veterans  Affairs 
with  the  flexibility  needed  to  maintain 
the  interest  rate  on  National  Service  Life 
Insurance  policy  loans  at  a  level  slightly 
below  the  interest  rates  charged  in 
private  money  markets. 

EFFECTIVE  DATE:  July  29, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  W.  Carey,  Assistant  Director 
for  Insurance,  Veterans  Administration 
Regional  Office  and  Insurance  Center, 
P.O.  Box  8079,  Philadelphia,  PA  19101,  or 
(215)  951-5360. 


No.  145  /  Wednesday,  July  29,  1981 


SUPPLEMENTARY  INFORMATION:  The 

Veterans  Administration  is  amending 
this  regulation  to  provide  the 
Administrator  of  Veterans  Affairs  with 
the  flexibility  needed  to  maintain  the 
interest  rate  on  National  Service  Life 
Insurance  policy  loans  at  a  level  slightly 
below  the  interest  rates  charged  in 
private  money  markets.  To  accomplish 
this,  the  language  of  the  regulation  is 
amended  to  closely  track  the  language 
of  the  authorizing  statute,  to  provide 
that,  from  time  to  time,  the 
Administrator  may  establish  reasonable 
and  practicable  interest  rates  on 
National  Service  Life  Insurance  policy 
loans.  The  regulation  is  also  amended  to 
increase  the  present  5  percent  per 
annum  interest  rate  to  11  percent  per 
annum.  Future  adjustments  to  the 
National  Service  Life  Insurance  policy 
loan  interest  rate  will  be  made  as 
deemed  necessary  to  maintain  that  rate 
at  slightly  below  private  money  market 
interest  rates.  It  is  anticipated  that 
consideration  of  the  need  for  future 
adjustments  to  the  National  Service  Life 
Insurance  rate  will  be  triggered  by  the 
use  of  an  appropriate  economic 
indicator.  For  example,  the  present 
increase  to  11  percent  has  been 
established  at  the  nearest  whole  number 
2  percent  below  the  June  1980  interest 
rate  of  13.47  percent  on  United  States 
Treasury  Security  Yields  (Constant 
Maturities,  10  years).  It  is  contemplated 
that  consideration  of  future  adjustments 
to  the  National  Service  Life  Insurance 
interest  rate  will  be  triggered  by  a  2 
percent  change  in  the  Treasury 
Securities  Yields  rate  or  a  similar 
change  in  another,  appropriate  economic 
indicator. 

The  regulation  is  being  further 
amended  to  insure  that  the  interest  rate 
in  effect  when  a  loan  is  applied  for  will 
not  be  increased  for  the  duration  of  the 
loan.  Finally,  the  regulation  is  being 
amended  to  provide  that  a  policy 
becomes  voidable,  instead  of  void,  when 
the  amount  of  the  indebtedness  equals 
or  exceeds  the  cash  value  of  the  policy. 
This  latter  change  liberalizes  the  present 
restrictive  requirement  that 
automatically  voids  a  policy  whenever 
the  amount  of  the  indebtedness  equals 
or  exceeds  the  cash  value  of  the  policy. 

It  is  intended  to  reduce  the  possibility 
that  a  policy  will  be  terminated  merely 
because  an  insured  inadvertently  fails  to 
keep  his  or  her  loan  repayments  current. 

Policy  loan  interest  rates  were  last 
increased  on  January  11, 1971  from  4 
percent  to  5  percent.  The  present  5 
percent  interest  on  National  Service  Life 
Insurance  loans  is  a  fraction  of  the 
interest  charged  on  secured  loans  in 
private  money  markets.  This  has  the 
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effect  of  encouraging  veterans  to  borrow 
on  their  National  Service  Life  Insurance 
policies.  Since  a  policy  loan  reduces  the 
value  of  a  policy,  this  diminishes  the 
future  security  of  a  veteran’s  family  in 
the  event  of  the  untimely  death  of  the 
veteran. 

Not  only  does  the  present  loan 
interest  rate  encourage  borrowing,  it 
also  operates  to  the  detriment  of  those 
National  Service  Life  Insurance 
policyholders  who  do  not  bdrrow  on 
their  policies.  Obviously,  monies  taken 
from  the  National  Service  Life  Insurance 
trust  fund  to  make  the  policy  loans  are 
not  available  for  investment.  In  this 
regard,  it  must  be  recognized  that  the 
average  rate  of  earnings  on  monies 
retained  in  the  trust  fund  is  in  excess  of 
the  5  percent  interest  earned  on  policy 
loans.  Thus,  policy  loans  result  in 
reduced  dividends  for  all  National 
Service  Life  Insurance  policyholders. 

Maintaining  the  National  Service  Life 
Insurance  policy  loan  interest  rate  at  a 
level  slightly  below  the  market  interest 
rate  will  discourage  veterans  from 
borrowing  while  still  allowing  loans  to 
veterans  in  need.  Further,  by  reducing 
the  number  of  loans,  additional  monies 
will  be  retained  in  the  trust  fund  and 
dividends  will  increase  for  all 
policyholders.  Finally,  reducing  the 
number  of  loans  in  the  National  Service 
Life  Insurance  program  will  significantly 
reduce  Governmental  outlays  and 
thereby  assist  the  Administration  in  its 
efforts  to  balance  the  Federal  Budget. 

Compliance  with  VA  policy  embodied 
in  38  CFR  1.12  to  afford  the  public 
general  notice  of  proposed  regulatory 
development  by  publication  in  the 
Federal  Register  and  to  participate  in 
such  development  in  accordance  with 
the  Administrative  Procedure  Act  would 
be  contrary  to  the  public  interest.  Notice 
of  an  increase  in  policy  loan  interest 
rates  would,  in  all  probability,  initiate  a 
surge  of  loan  requests  and  adversely 
affect  cash  outflow  if  a  delay  of  30  days 
or  more  prior  to  implementation  were 
allowed. 

The  Administrator  hereby  certifies 
that  this  final  regulation  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  this  regulation  is  therefore 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
this  regulation  will,  almost  exclusively, 
regulate  only  individual  National 
Service  Life  Insurance  policyholders.  It 
will  therefore  have  no  significant  direct 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1961  /  Rules  and  Regulations 


impact  on  small  entities  (i.e.  small 
business,  small  private  and  nonprofit 
organizations,  and  small  governmental 
jurisdictions.  The  regulation  is  non¬ 
major  in  accordance  with  Executive 
Order  12291. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  64.103) 

Approved:  July  17, 1981. 

Robert  P.  Nimmo, 

Administrator. 

Therefore,  the  Veterans 
Administration  is  amending  38  CFR  Part 
6  as  set  forth  below: 

Section  8.28  is  revised  as  follows: 

§  8.28  Policy  loans. 

(a)  At  any  time  after  the  premiums  for 
the  first- policy  yoar  have  been  paid  and 
earned  and  before  default  in  payment  of 
any  subsequent  premium,  and  upon  the 
execution  of  a  loan  agreement 
satisfactory  to  theAdministrator,  the 
United  States  will  lend  to  the  insured  on 
the  security  of  his  or  her  National 
Service  Life  Insurance  policy,  any 
amount  which  will  not  exceed  94 
percent  of  the  reserve,  and  any 
indebtedness  on  the  policy  shall  be 
deducted  from  the  amount  advanced  on 
such  loan.  The  loan  shall  bear  interest  at 
a  rate  determined  from  time  to  time  by 
the  Administrator  to  be  reasonable  and 
practicable.  The  policy  loan  interest  rate 
in  effect  when  a  loan  is  applied  for  shall 
not  be  increased  for  the  duration  of  the 
loan.  The  policy  loan  interest  rates  for 
each  period  of  time  is  specified  in 
paragraphs  (b),  (c)  and  (d)  of  this 
section.  At  any  time  before  default  in 
the  payment  of  the  premium,  the  loan 
may  be  repaid  in  full  or  in  amounts  of  $5 
or  more.  Failure  to  pay  either  the 
amount  of  the  loan  or  the  interest 
thereon  shall  not  make  the  policy 
voidable  unless  the  total  indebtedness 
shall  equal  or  exceed  the  cash  value. 
When  the  amount  of  the  indebtedness 
equals  or  exceeds  the  cash  value,  the 
policy  shall  become  voidable. 

(b)  On  and  after  August  1, 1946,  the 
interest  on  all  policy  loans  then 
outstanding  or  thereafter  granted  will  be 
at  the  rate  of  4  percent  per  annum. 

(c)  All  loans  applied  for  on  and  after 
January  11, 1971,  will  be  granted  at  the 
interest  rate  of  5  percent  per  annum. 

(d)  All  loans  applied  for  on  and  after 
July  29, 1981,  will  be  granted  at  the 
interest  rate  of  11  percent  per  annum  (36 
U.S.C.  706). 

(FR  Doc.  61-221  OS  Filed  7-28-81;  8:45  am) 

BILLING  CODE  8320-01-M 


POSTAL  SERVICE 
39  CFR  Part  601 

Procurement  of  Property  and  Services; 
Amendments  to  Postal  Contracting 
Manual 

agency:  Postal  Service. 

ACTION:  Amendments  to  the  Postal 
Contracting  Manual. 

summary:  The  Postal  Service  hereby 
announces  several  miscellaneous 
revisions  of  sections  1  (General 
provisions),  5  (Special  sources  of 
supply).  7  (Contract  clauses),  and  10 
(Bonds  and  Insurance)  of  the  Postal 
Contracting  Manual  which  governs 
procurement  of  property  and  services. 
Also  revised  are  two  forms  included  in 
section  16  (Procurement  forms). 
EFFECTIVE  DATE:  July  22, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Eugene  A.  Keller,  (202)  245-4818. 
SUPPLEMENTARY  INFORMATION:  The 
Postal  Contracting  Manual,  which  has 
been  incorporated  by  reference  in  the 
Code  of  Federal  Regiilations  (See  39 
CFR  601.100)  has  been  amended  by  the 
issuance  of  PCM  Circular  81-5,  dated 
July  22, 1981. 

In  accordance  with  39  CFR  601.105, 
notice  of  these  changes  is  hereby 
published  in  the  Federal  Register  and 
the  text  of  the  changes  is  filed  with  the 
Director,  Office  of  the  Federal  Register, 
Subscribers  to  the  basic  manual  will 
receive  these  amendments  from  the 
Postal  Service.  (For  other  availability  of 
the  Postal  Contracting  Manual,  see  39 
CFR  601.104.) 

Explanation  of  these  amendments  to 
the  Postal  Contracting  Manual  follows: 

Explanation: 

Section  1-313  includes  a  more  explicit 
notice  appropriate  to  a  claim  that  is 
within  the  requisite  amount  for  electing 
die  small  claims  (expedited)  or 
accelerated  procedures  under  the 
Claims  and  Disputes  clause. 

1-326,  relating  to  wage  and  price 
standards,  is  deleted  to  rescind  the 
Postal  Service’s  voluntary  compliance 
with  Executive  Order  12092  (11-1-79), 
revoked  by  Executive  Order  12288  (1- 
29-81). 

1-701.7  revises  the  definition  of  a 
minority  enterprise. 

5— 105(c)(3)  changes  the  responsibility 
for  collecting  excess  costs  against  a 
Federal  Supply  Schedule  contractor 
from  the  cognizant  Postal  Data  Center  to 
the  procuring  office. 

5-400  provides  editorial  changes  in 
the  procedure  for  purchases  from  the 
blind  and  other  severely  handicapped. 


7-103.5(a):  Subparagraph  (c)  of  die 
Inspection  clause  is  revised  to  correct  a 
printing  error  in  Transmittal  Letter  33. 

7-103.12  revises  the  Claims  and 
Disputes  clause  to  more  closely  follow 
the  clauses  used  by  other  agencies.  The 
revised  clause  will  be  incorporated  in 
contract  forms  as  they  are  revised. 
Existing  forms  containing  the  March 
1979  version  of  the  clause  may  continue 
to  be  used  without  modification. 

7-104.18  revises  the  Safety  and  Health 
Standards  clause. 

10-204  deletes  the  requirement  to 
deposit  in  Federal  Reserve  Banks  all 
securities  furnished  by  contractors  in 
lieu  of  bonds. 

Use  the  following  new,  revised,  or 
replacement  forms  included  in  Section 
16  immediately  when  applicable: 

Form  7319-C,  Representations  and 
Certifications  (Business  Data). 
December  1980 

Form  7342-A,  Material  Inspection  and 
Shipping  Report,  January  1981 
The  remainder  of  the  changes  are 
editorial  or  technical  in  nature. 

(5  U.S.C.  552(a),  39  U.S.C.  401, 404. 410. 411) 
W.  Allen  Sanders, 

Associate  General  Counsel,  General  Law  and 
Administration. 

(FR  Doo.  81-22089  Filed  7-28-8L  846  am) 

BILLING  CODE  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  85 

(EN-FRL  1875-7] 

Emission  Control  System 
Performance;  Warranty  Regulations 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  This  is  an  amendment  to  the 
dealer  certification  requirements  (40 
CFR  85.2108)  of  the  emission 
performance  warranty  regulations  for 
light  duty  motor  vehicles.  40  CFR  85.2101 
et  seq.  The  purpose  of  the  amendment  is 
to  clarify  language  which  persons 
affected  by  the  regulations  found  to  be 
ambiguous. 

dates:  These  regulations  shall  become 
effective  August  28, 1981. 

ADDRESSES:  Copies  of  materials 
relevant  to  this  technical  amendment 
and  the  emission  performance  warranty 
rule  in  general  are  contained  in  Public 
Docket  EN-79-6.  The  docket  is  available 
for  public  inspection  and  copying 
between  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  at  EPA’s  Central  Docket 
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Room,  Waterside  Mall,  401  “M"  Street, 
S.W.,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  M.  Feldman,  Environmental 
Protection  Agency,  Field  Operations  and 
Support  Division  (EN-397),  401  “M" 
Street,  S.W.,  Washington,  D.C.  20460, 
(202)  472-9350. 

SUPPLEMENTARY  INFORMATION:  On  May 

22, 1980,  the  Administrator  of  EPA 
published  final  regulations  implementing 
an  emission  performance  warranty.  45 
FR  34829.  These  regulations  were  first 
proposed  on  March  25, 1977  at  42  FR 
26759.  They  were  reproposed  on  April 
20. 1979. 

Generally,  the  emission  performance 
warranty  requires  vehicle  manufacturers 
to  warrant  the  “emission  control  device 
or  system”  of  each  new  light-duty 
vehicle  beginning  with  the  1981  model 
year.  Under  the  warranty  a 
manufacturer  must  repair  or  replace  any 
emission  control  device  or  system  of  a 
vehicle  which  fails  an  EPA-approved 
short  test  during  its  useful  life,  if  the 
owner  is  subject  to  a  penalty  or  sanction 
under  a  state  emissions  inspection 
program  because  of  the  short  test 
failure,  and  if  the  owner  has  maintained 
and  operated  the  vehicle  in  accordance 
with  the  manufacturer’s  instructions. 

Section  207(h)  of  the  Act  requires  that 
upon  the  sale  of  each  new  light-duty 
motor  vehicle  by  a  dealer,  the  dealer 
shall  furnish  to  the  purchaser  a 
certificate  that  the  motor  vehicle 
conforms  to  the  applicable  regulations 
under  section  202.  This  certificate  also  is 
to  state  that  if  a  new  vehicle  fails  an 
EPA-approved  short  test,  then  the 
vehicle  manufacturer  must  repair  the 
vehicle  free  of  charge,  under  the 
emission  performance  warranty. 

The  legislative  history  accompanying 
the  1977  Amendments  to  the  Act 
indicates  that  the  certificate  was  to 
provide  further  assurance  to  the  owner 
of  a  new  vehicle  that  the  vehicle  meets 
emission  standards  at  the  time  of  sale. 
Unfortunately,  section  207(h)  of  the  Act 
contains  little  guidance  as  to  what  a 
dealer  could  do  in  giving  the  certificate 
that  would  be  useful  in  assuring  that 
vehicles  are  capable  of  meeting 
emission  standards  at  the  time  of  sale. 
This  is  particularly  true  since  section 
207(h)  expressly  prohibits  requiring 
dealers  to  perform  emission  tests  on  the 
vehicles. 

The  Agency  included  provisions  in  the 
1979  proposal  setting  out  what  it 
believed  to  be  reasonable  and 
meaningful  certification  provisions.  As 
set  forth  in  the  proposal,  the  certificate 
would  have  had  to  state  that  it  was 
being  made  upon  the  basis  of: 


(1)  the  dealer’s  knowledge  that  the 
vehicle  was  covered  by  an  EPA 
Certificate  of  Conformity; 

(2)  a  visual  inspection  of  the  vehicle, 
including  the  engine,  to  assure  that  all 
emission-related  components  has  been 
properly  installed;  and 

(3)  the  dealer’s  performance  of  all 
emission-related  preparation  required 
by  the  manufacturer  prior  to  the  sale  of 
the  vehicle. 

The  Agency  received  very  little 
comment  on  this  provision  during  the 
public  comment  period  and  issued  it  as 
proposed. 

The  National  Automobile  Dealers 
Association  (NADA)  sought  judicial 
review  of  the  dealer  certification 
requirements.  Around  that  time  the 
Agency  learned  that  NADA  had 
submitted  comments  on  the  1979 
proposal  which,  due  to  a  mishap,  were 
not  received  by  the  proper  office  and,  as 
a  result,  were  not  in  fact  considered  by 
the  Agency  in  preparing  the  final  rule.  In 
addition,  the  Agency  received  a  number 
of  complaints  from  individual  dealers 
about  die  dealer  certification 
requirements. 

NADA,  as  well  as  many  individual 
dealers,  believed  that  the  regulations 
could  be  interpreted  to  require  dealers 
to:  (1)  actually  test  the  emission  control 
devices  and  systems  and  (2)  become  co¬ 
warrantors  of  new  vehicles.  The  Agency 
never  intended  to  impose  either  of  these 
requirements.  Rather,  EPA  intended  that 
the  required  check  be  only  a  visual  one 
designed  to  make  certain  that  there  are 
no  apparent  deficiencies  in  the 
installation  of  related  components  by 
the  manufacturer.  The  Agency  intended 
that  only  the  vehicle  manufacturer  be 
responsible  for  warranting  the  vehicle. 

The  Agency  sent  a  number  of  letters 
to  NADA  to  clarify  its  intent  on  these 
points.  However,  NADA  believed  that 
the  regulatory  language  was  too 
ambiguous  and  that,  therefore,  a 
regulatory  amendment  was  desirable. 
According  to  NADA,  the  assurance 
required  of  the  dealer  in  §  85.2108(b)(2) 
could  not  be  given  solely  on  the  basis  of 
a  visual  inspection.  Since  the  Agency 
was  in  basic  agreement  with  NADA 
concerning  what  the  regulations  should 
properly  require,  the  Agency  has. revised 
the  language  of  the  regulations  to  make 
them  easier  to  understand,  to  satisfy 
many  of  the  concerns  of  the  industry 
and,  at  the  same  time,  to  preserve  the 
assurances  which  were  intended  by  the 
original  language  of  §  85.2108. 

The  regulations  are  being  amended  to 
make  it  clearer  that  dealers  are  not  co¬ 
warrantors,  to  clarify  that  the 
certification  is  to  be  given  upon  delivery 
as  opposed  to  sale  of  the  vehicle,  and  to 


clarify  what  parts  must  be  viewed 
during  the  visual  inspection. 

NADA  has  submitted  a  copy  of  a 
dealer  certification  statement  which  it 
believes  comports  with  the  requirements 
of  this  amendment.  The  Agency  has 
reviewed  this  document  and  agrees  that 
it  is  adequate.  The  statement,  with  one 
minor  change  agreed  to  by  NADA,  has 
been  appended  to  this  document 

Since  the  changes  are  not  substantive 
in  nature  but  merely  clarify  ambiguities 
in  the  regulations,  and  since  to  the 
extent  those  ambiguities  are  removed  it 
will  facilitate  compliance,  notice  and 
opportunity  for  comment  are 
unnecessary.  Therefore,  the  Agency 
finds  good  cause  to  publish  these 
amendments  as  final. 

Note. — Under  the  Regulatory  Flexibility 
Act,  5  U.S.C.  §  601  et  seq.,  EPA  is  required  to 
determine  whether  a  regulation  will  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  so  as  to  require  a 
regulatory  analysis.  This  amendment  merely 
clarifies  an  existing  regulation.  It  adds  no 
additional  burdens  or  requirements  on  any 
party.  Therefore,  pursuant  to  5  U.S.C.  605(b)  I 
hereby  certify  that  this  regulatory 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rulemaking  is 
“major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rulemaking  is  not  major 
because  it  merely  clarifies  ambiguities 
in  the  regulations  and  does  not  change 
the  substantive  requirements  of  those 
regulations. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

Dated:  July  22. 1981. 

Anne  M.  Gorsuch, 

Administrator. 

Accordingly,  Subpart  V  of  Part  85  of 
Title  40  of  the  Code  of  Federal 
Regulations  is  amended  by  revising 
§  85.2108  to  read  as  follows: 

§  85.2108  Dealer  certification. 

(a)  Upon  the  delivery  of  each  new 
light-duty  motor  vehicle,  the  dealer  shall 
furnish  to  the  purchaser  a  certificate 
which  states  that 

(1)  Based  upon  written  notification 
furnished  by  the  manufacturer,  the 
dealer  has  knowledge  that  the  vehicle  is 
covered  by  an  EPA  Certificate  of 
Conformity; 

(2)  Based  upon  a  visual  inspection  of 
emissions  control  devices,  there  are  no 
apparent  deficiencies  in  the  installation 
of  such  devices  by  the  manufacturer. 


The  visual  inspection  required  by  this 
subsection  is  limited  to  those  emission 
control  devices  or  portions  thereof 
which  are  visible  without  removal  or 
adjustment  of  any  component  or  system 
of  the  vehicle,  whether  emissions 
related  or  otherwise. 

(3)  The  dealer  has  performed  all 
emission  control  system  preparation 
required  by  the  manufacturer  prior  to 
the  sale  of  the  vehicle,  as  set  forth  in  the 
current  predelivery  service  manual 
furnished  by  the  manufacturer. 

(b)  The  certificate  shall  further  state 
that  if  the  vehicle  fails  an  EPA-approved 
emission  test  prior  to  the  expiration  of 
three  months  or  4,000  miles  (whichever 
occurs  first)  from  the  date  or  mileage  at 
the  time  of  delivery  of  the  vehicle  to  the 
ultimate  purchaser,  and  the  vehicle  has 
been  maintained  and  used  in 
accordance  with  the  written  instructions 
for  proper  maintenance  and  use,  then 
the  vehicle  manufacturer  shall  remedy 
the  nonconformity  under  the  emission 
performance  warranty. 

(c)  For  the  purpose  of  this  section,  the 
term  emission  control  devices  shall  be 
limited  to  all  devices  installed  on  a 
vehicle  for  the  sole  or  primary  purpose 
of  controlling  vehicle  emissions  and 
which  were  not  in  general  use  prior  to 
1968. 

(d)  A  vehicle  manufacturer  shall 
provide  the  §  85.2108  remedy  free  of 
charge  to  the  vehicle  owner  for  any 
vehicle  which,  although  maintained  in 
accordance  with  the  written  instructions 
for  proper  maintenance  and  use,  fails  an 
emission  short  test  prior  to  the 
expiration  of  three  months  or  4,000  miles 
from  the  time  of  sale  to  the  ultimate 
purchaser,  whithout  regard  to  whether  a 
penalty  or  sanction  is  imposed  because 
of  the  emissions  short-test  failure. 

(e)  The  dealer  certification  required 
by  this  section  shall  not  be  construed  as 
either  a  representation  or  a  warranty, 
express  or  implied,  by  the  dealer  that 
the  emission  control  system  or  any  part 
thereof  is  without  defect  nor  that  the 
system  will  properly  perform. 

(Secs.  203,  207,  and  301(a)  of  the  Clean  Air 
Act,  as  amended,  (42  U.S.C.  7522,  7541  and 
7601(a))) 

Appendix — Dealer  Certification  Statement 

Note. — This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

A  Word  From  Your  Dealer  About  the 
Emission  Control  Equipment  on  Your  New 

We  (the  Dealer)  want  yon  to  know  that  at 

the  time  your  new - is  being 

delivered  that: 

1.  Based  upon  written  notification 
furnished  by  the  manufacturer,  we  have 
knowledge  that  this  vehicle  is  covered  by  an 


Environmental  Protection  Agency  (EPA) 
Certificate  of  Conformity. 

2.  We  have  made  a  visual  inspection 
limited  to  those  emission  control  devices  or 
portions  thereof  which  are  visible  without 
removal  or  adjustment  of  any  component  or 
system  of  the  vehicle,  whether  emissions 
related  or  otherwise.  Based  upon  such  visual 
inspection,  there  are  no  apparent  deficiencies 
in  the  installation  of  emission  control  devices 
by  the  manufacturer.  ("Emissions  control 
device"  is  limited  to  all  devices  installed  on  a 
vehicle  for  the  sole  or  primary  purpose  of 
controlling  vehicle  emissions  which  were  not 
in  general  use  prior  to  1968.) 

3.  We  have  performed  all  emission  control 
system  preparation  required  by  the 
manufacturer  prior  to  die  sale  of  the  vehicle, 
as  set  forth  in  the  current  predelivery  service 
manual  provided  by  the  manufacturer. 

4.  Except  as  may  be  provided  in  Paragraph 
5  below,  if  this  vehicle  fails  an  EPA-approved 
emission  test  prior  to  die  expiration  of  three 
months  or  4,000  miles  (whichever  occurs  first) 
from  the  date  or  mileage  at  the  time  of 
delivery  to  the  ultimate  purchaser,  and  the 
vehicle  has  been  maintained  and  used  in 
accordance  with  the  written  instructions  for 
proper  maintenance  and  use,  then  the  vehicle 
manufacturer  shall  remedy  the  nonconformity 
free  of  charge  to  the  vehicle  owner  under  the 
terms  of  the  manufacturer’s  emission 
performance  warranty. 

5.  □  Check  if  the  vehicle  is  a  company  car 
or  demonstrator  and  complete  the  following: 

The  vehicle  with  which  this  statement  is 
delivered  was  placed  in  service  as  a 
demonstrator  or  company  car  prior  to 
delivery.  The  manufacturer’s  emission 
performance  warranty  period  commenced  on 
the  date  the  vehicle  was  first  placed  in 
service,  namely  on - . 

NOTE 

The  dealer  makes  no  representation  or 
warranty  that  the  emission  control  system  or 
any  part  thereof  is  without  defect  nor  that  the 
system  will  properly  perform.  The 
manufacturer’s  emission  performance 
warranty  referred  to  above  furnished  with 
this  vehicle  is  solely  that  of  the  manufacturer. 

This  statement  is  required  by  section  207  of 
the  Clean  Air  Act  (42  U.S.C.  7541)  and  the 
EPA  regulations  issued  thereunder. 

(Dealership  Name) - 

[FR  Doc.  81-22095  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6560-33-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  79 

[BC  Docket  No.  80-235;  RM-3414] 

FM  Broadcast  Station  in  Indio, 
California;  Changes  Made  in  Table  of 
Assignments 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  Action  taken  herein  assigns 
Channel  224A  to  Indio,  California,  in 


response  to  a  petition  filed  by  Gilberts 
P.  Esquivel.  The  proposed  station  would 
provide  a  second  local  FM  broadcast 
service  to  Indio. 

DATE:  Effective  September  4, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554 

FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)632-7792. 

SUPPLEMENTARY  INFORMATION: 

Report  and  Order. 

(Proceeding  Terminated) 

Adopted:  July  6, 1981. 

Released:  July  13, 1961. 

By  the  Chief,  Policy  and  Rules  Dhriwm. 

In  the  matter  of  amendment  of 
$  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Indio,  California), 
BC  Docket  No.  80-235  RM-3414 

1.  Before  the  Commission  is  a  Notice 
of  Proposed  Rule  Making.  45  FR  37238, 
published  June  2, 1980,  proposing  the 
assignment  of  Channel  224A  to  Indio, 
California,  as  its  second  FM  assignment 
The  Notice  was  issued  in  response  to  a 
petition  filed  by  Gilberto  P.  Esquivel 
(“petitioner").  Esquivel  filed  supporting 
comments  and  restated  his  intent  to 
apply  for  the  channel,  if  assigned. 
Opposing  comments  were  filed  by 
Riverside  County  Broadcasters,  licensee 
of  FM  Station  KHNY,  Riverside, 
California.  Comments  were  also  filed  by 
the  firm  of  Farrand,  Malti,  Spillane, 
Cooper  and  Carpenter  (‘Tarrand”),1  to 
which  petitioner  filed  a  response.* 

2.  Indio  (population  14,459),*  in 
Riverside  County  (population  459,074).  is 
located  approximately  192  kilometers 
(120  miles)  east  of  Los  Angeles, 
California.  It  is  served  locally  by 
fulltime  AM  Station  KRCQ  and  FM 
Station  KCMS  (Channel  276A). 

3.  In  opposition  to  the  proposal. 
Riverside  County  Broadcasters  contends 
that  contrary  to  petitioner’s  statement 
that  the  proposed  assignment  would 
meet  all  mileage  separation 
requirements,  the  proposed  station  is 
short  spaced  to  its  station  (KHNY)  on 
Channel  224A  by  approximately  1  mile. 
It  urges  the  Commission  to  dismiss  the 

1  Legal  representative  for  Stations  KCHV(AM) 
and  KVIM(FM),  Coachella,  California. 

*  In  addition  a  letter  and  sons  newspaper 
clippings  were  submitted  by  Ofelia  De  Leon  of 
Indio,  California,  concerning  the  qualifications  of 
Gilberto  Esquivel.  However,  this  Information  is 
relevant  to  die  processing  of  an  application  and 
should  be  raised  at  that  time.  The  needs  of  Indio  for 
another  FM  station  would  not  depend  an  Ih. 
Esquivel's  past  actions. 

3  Population  figures  are  taken  front  the  1970  US. 
Census. 
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petition  since  it  contravenes  the  spacing 
requirements. 

4.  Farrand  in  its  comments,  asserts 
that  contrary  to  petitioner’s  statements 
regarding  the  availability  of 
programming  and  employment  of 
Mexican-Americans,  Station  KVIM(FM), 
Coachella,  programs  entirely  in  Spanish 
directed  to  the  Mexican  community. 
Coachella  is  located  approximately  two 
miles  from  Indio,  and  provides  primary 
coverage  to  Indio  by  AM  Station  KCHV 
and  FM  Station  KVIM. 

5.  Petitioner,  in  response,  contends 
that  there  is  a  need  for  more  than  one 
fulltime  station  with  varied  formats  to 
serve  the  large  and  growing  Spanish 
population.  He  agrees  that  Station  KVIM 
is  providing  service  to  the  Spanish 
residents,  however,  it  is  said  to  be 
inadequate  for  its  present  and  future 
needs. 

6.  As  stated  in  the  Notice,  the 
proposed  assignment  will  preclude  three 
communities  with  a  population  greater 
than  1,000.  Of  these,  only  Eagle 
Mountain,  California  (population  2,453) 
has  no  AM  or  FM  station. 

7.  The  petitioner  has  demonstrated 
that  there  is  a  need  for  a  second  FM 
assignment  to  Indio.  The  transmitter  site 
is  restricted  to  1.6  kilometers  (1  mile) 
southeast  of  the  city  to  comply  with  the 
spacing  requirements  and  avoid  a  short 
spacing  to  Riverside  Station  KHNY  as 
noted  in  the  opposition  pleading  of 
Riverside  County  Broadcasters. 

6.  Mexican  concurrence  has  been 
given  for  the  assignment  of  Channel 
224A  to  Indio,  California. 

9.  Accordingly,  pursuant  to  authority 
contained  in  Sections  4(i),  5(d)(1),  303(g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  0.281  of  the 
Commission’s  Rules,  it  is  ordered.  That 
effective  September  4, 1981,  the  FM 
Table  of  Assignments,  Section  73.202(b) 
of  the  Rules,  is  amended  with  respect  to 
the  following  community: 


City 

Channel 

No. 

Indio.  California . 

22AA  27ftA 

10.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 

11.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
(Secs.  4,  303, 48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 


Federal  Communications  Commission. 

Henry  L.  Baumann, 

Chief.  Policy  and  Rules  Division,  Broadcast 
Bureau. 

[FR  Doc.  81-22144  Filed  7-28-81;  8:45  am] 

BILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[BC  Docket  No.  80-589;  RM-3583] 

TV  Broadcast  Station  In  Muncie, 

Indiana;  Changes  Made  in  Table  of 
Assignments 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. _ _ 

SUMMARY:  This  action  substitutes  UHF 
television  Channel  *17  for  Channel  *61 
as  a  reserved  assignment  for 
noncommercial  educational  use  in 
Muncie,  Indiana,  in  response  to  a 
petition  filed  by  Ball  State  University. 
The  substitution  could  thereby  permit 
Channel  49,  an  unreserved  channel, 
which  is  now  licensed  to  Ball  State 
University  for  noncommercial 
educational  use,  to  be  utilized  by  a 
commercial  station. 

DATE:  Effective  September  21, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

Report  and  Order 

(Proceeding  Terminated) 

Adopted:  July  9, 1981. 

Released:  July  21, 1981. 

In  the  matter  of  Amendment  of 
§  73.606(b),  Table  of  Assignments, 
Television  Broadcast  Stations.  (Muncie, 
Indiana),  BC  Docket  No.  80-589,  RM- 
3583. 

By  the  Chief,  Policy  and  Rules 
Division: 

1.  Before  the  Commission  is  a  Notice 
of  Proposed  Rule  Making,  45  FR  67400, 
published  October  10, 1980,  proposing 
the  substitution  of  UHF  television 
Channel  *17  for  Channel  *61  as  the 
channel  assignment  reserved  for 
noncommercial  educational  use  in 
Muncie,  Indiana.  Hie  Notice  was  issued 
in  response  to  a  petition  filed  by  Ball 
State  University  (“petitioner"),  licensee 
of  noncommercial  educational  television 
Station  WIPB  (Channel  49),  in  Muncie, 
Indiana. 

2.  In  addition  to  its  initial  request, 
petitioner  also  sought  modification  of  its 


license  to  specify  operation  on  the 
proposed  Channel  *17.  However,  in  a 
Supplement,  it  withdrew  this  aspect  of 
the  proposal  due  to  its  present  inability 
to  meet  the  costs  which  would  be 
incurred  in  such  channel  modification. 

In  reply  comments,  petitioner  reiterated 
its  interest  in  the  proposed  channel 
assignment  to  Muncie,  and  stated  that  it 
would  proceed  with  plans  to  seek 
modification  of  its  license  for  such 
channel  once  its  financial  difficulties 
were  resolved.  No  oppositions  to  the 
proposal  were  received. 

3.  Muncie  (population  69,082)  \  seat  of 
Delaware  County  (population  129,219), 
is  located  in  east  central  Indiana,  90 
kilometers  (56  miles)  northeast  of 
Indianapolis.  Channels  49,  licensed  to 
petitioner,  and  *61  (an  unused  channel 
reserved  for  noncommercial  educational 
use),  are  currently  assigned  to  Muncie. 
Thus,  the  only  local  television  broadcast 
service  to  the  community  is  provided  by 
Station  WIPB  (Channel  49). 

4.  The  proposed  substitution  of 
Channel  *17,  reserved  for 
noncommercial  educational  use,  for 
Channel  *61  at  Muncie  would  free 
Channel  49  for  its  originally-intended 
commercial  usage.  Therefore,  the 
Commission  believes  that  the  public 
interest  would  be  served  by 
implementing  this  proposal.  The 
assignment  can  be  made  in  compliance 
with  the  minimum  distance  separation 
requirements,  and  Canadian 
concurrence  has  been  obtained. 

5.  Accordingly,  pursuant  to  authority 
contained  in  Sections  4(i),  5(d)(1),  303(g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  0.281  of  the 
Commission’s  Rules,  IT  IS  ORDERED, 
That  effective  September  21, 1981,  the 
Television  Table  of  Assignments, 
Section  73.606(b)  of  the  Commission’s 
Rules,  is  amended  as  follows: 


_ ^ _ NO. 

Muncie.  Indiana . . . . . . .  •  1 7 + ,  49 

6.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
the  above,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  632-7792. 

(Secs.  4,  303, 48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

1  Population  figures  are  taken  from  the  1970  U.8. 
Census. 
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Federal  Communications  Commission. 
Henry  L  Baumann, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

[FR  Doc.  81-22145  Filed  7-28-81;  8:45  amj 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[BC  Docket  No.  80-700;  RM-3634) 

FM  Broadcast  Station  in  Las  Vegas 
and  North  Las  Vegas,  Nevada; 

Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
Class  C  FM  Channel  281  to  North  Las 
Vegas,  Nevada,  as  its  first  FM 
assignment,  in  response  to  a  petition 
filed  by  North  Vegas  Radio  Company.  In 
addition,  Channel  293  is  being  assigned 
to  Las  Vegas,  Nevada,  as  its  seventh  FM 
assignment. 

DATE:  Effective  September  22, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Report  and  Order 

(Proceeding  Terminated) 

Adopted:  July  9, 1981. 

Released:  July  22, 1981. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Las  Vegas 1  and 
North  Las  Vegas,  Nevada),  BC  Docket 
No.  80-700  RM-3634. 

By  the  Chief,  Policy  and  Rules 
Division: 

1.  The  Commission  has  under 
consideration  the  Notice  of  Proposed 
Rule  Making,  45  FR  73720,  published 
November  6, 1980,  which  invited 
comments  on  three  alternate  proposals 
for  FM  channel  assignments  at  North 
Las  Vegas  and  Las  Vegas,  Nevada,  in 
response  to  a  petition  filed  by  North 
Vegas  Radio  Company  (“petitioner”). 
The  Notice  proposed: 

Alternative  L  Assign  Channel  281  to 
North  Las  Vegas,  Nevada  or  Alternative 
II.  Assign  Channel  292A  to  North  Las 
Vegas,  Nevada  or  Alternative  m.  Assign 
Channel  281  to  Las  Vegas,  Nevada. 

Comments  in  support  of  Alternative  I 
were  filed  by  the  petitioner  and  by 
Murray  Westgate,  both  stating  their 


1  This  community  has  been  added  to  the  caption. 


intent  to  apply  for  Channel  281  at  North 
Las  Vegas,  if  assigned.  Amigos 
Broadcasting  Company  filed  comments 
in  support  of  Alternative  III  and 
expressed  an  interest  in  the  Class  C 
channel  at  Las  Vegas. 

2.  Petitioner  incorporated  by  reference 
the  information  contained  in  the  Notice 
which  demonstrated  die  need  for  a  first 
FM  assignment  to  North  Las  Vegas.  In 
response  to  para.  5  of  the  Notice  which 
questions  the  city  the  Class  C  channel 
would  actually  serve  and  asks  for 
justification  for  a  Class  C  assignment. 
North  Vegas  concedes  that  no  first  or 
second  service  would  be  provided  since 
the  terrain  around  Las  Vegas  is  such 
that  it  precludes  the  selection  of  a 
transmitter  site  which  would  provide 
service  to  areas  not  presently  covered 
by  existing  stations.  Nevertheless,  it 
contends  that  the  Commission  has  often 
assigned  Class  C  channels  to  suburbs  of 
larger  communities  without  a  showing  of 
first  and  second  service,  such  as  the 
assignment  to  Henderson,  Nevada, 
Docket  20734,  38  R.R.  2d  652  (1976), 
which  is  also  a  suburb  of  Las  Vegas,  and 
smaller  in  population.  North  Vegas 
claims  that  Alternative  II,  proposing  a 
Class  A  assignment,  is  not  feasible  since 
it  requires  a  transmitter  site  restriction 
of  8.6  kilometers  (5.4  miles)  northwest  of 
the  city,  which  would  make  it 
impossible  to  provide  a  3.16  mV/m 
signal  over  all  of  North  Las  Vegas,  and 
would  cause  IF  interference  to  Station 
KILA  (Channel  238),  Henderson, 

Nevada.  It  also  contends  that  while  a 
Class  A  assignment  would  primarily 
serve  North  Las  Vegas,  it  would  be 
subject  to  severe  economic  hardship 
since  it  must  compete  for  advertising 
revenues  with  the  Class  C  stations  in 
Las  Vegas  and  Henderson.  Petitioner  is 
opposed  to  Alternative  III,  noting  that 
the  Communications  Act  (Section 
307(b))  requires  that  consideration  be 
given  to  the  needs  of  each  community, 
and  it  has  not  been  shown  that  Las 
Vegas  is  more  in  need  of  a  seventh 
assignment  than  North  Las  Vegas  is  of  a 
first  assignment.  As  a  fourth  alternative, 
petitioner  suggests  assigning  Channel 
281  to  North  Las  Vegas  and  also 
assigning  a  Class  C  channel  to  Las 
Vegas. 

3.  Murray  Westgate,  in  comments, 
claims  that  the  population  of  North  Las 
Vegas  warrants  a  Class  C  assignment 
Based  on  preliminary  reports  from  the 
1980  Census,  North  Las  Vegas  has  a 
population  of  42,668  persons,  of  which 
24%  is  Black  find  12%  Hispanic.  It  is  the 
third  largest  city  in  the  State,  and  a 
community  separate  from  Las  Vegas, 
according  to  Mr.  Westgate. 


4.  Amigos  Broadcasting  opposes  a 
Class  C  assignment  to  North  Las  Vegas 
noting  the  lack  of  relative  growth 
predicted  for  North  Las  Vegas  and  the 
lack  of  revenue  sources  for  advertising. 
As  for  a  Class  A  assignment.  Amigos 
argues  that  insufficient  documentation 
has  been  provided  to  demonstrate  that 
city  grade  service  to  North  Las  Vegas 
from  a  Class  A  station  is  not  feasible. 
Amigos  maintains  that  Las  Vegas  has  a 
29.55%  increase  in  population  (162.960  in 
1980  compared  to  127,787  in  1970) 
whereas  North  Las  Vegas  has  an  18.06% 
increase  in  population  (42,757  in  1980 
compared  to  36,216  in  1970).  Las  Vegas 
is  said  to  be  clearly  the  larger  and  more 
important  city,  and  therefore  it  should 
be  assigned  the  Class  C  channel. 

5.  North  Las  Vegas,  in  its  reply 
comments,  asserts  that  Amigos 
Broadcasting  has  provided  no 
information  which  would  diminish  the 
need  for  a  Class  C  assignment  to  North 
Las  Vegas.  Moreover,  Amigos  failed  to 
recognize  the  more  equitable  approach 
of  assigning  two  Class  C  channels  to 
satisfy  all  parties,  citing  St  Simon 
Island,  Georgia,  47  R.R.  2d  319  (1980). 
since  several  other  Class  C  channels  are 
available  for  assignment. 

6.  North  Las  Vegas  (pop.  38,271),*  in 
Clark  County  (pop.  273,288),  is  located 
adjacent  to  Las  Vegas,  near  the  southern 
tip  of  Nevada.  It  is  served  locally  by 
fulltime  AM  Station  KVEG. 

7.  In  the  Notice,  we  stated  that  the 
assignment  of  Channel  281  to  North  Las 
Vegas  would  cause  preclusion  on  all 
seven  channels.  Petitioner  stated  that 
numerous  other  channels  are  available 
for  assignment  to  the  precluded  areas. 
After  careful  consideration  of  die 
proposal  and  comments  we  believe  that 
Alternatives  I  and  III  should  be  adopted, 
assigning  Class  C  channels  to  both 
North  Las  Vegas  and  Las  Vegas.  While 
we  expressed  concern  about  assigning  a 
Class  C  channel  to  the  suburban 
community  of  North  Las  Vegas,  that 
community  is  large  enough  for  a  Class  C 
channel  and  deserving  of  a  station.  It 
appears  that  due  to  the  site  restriction  of 
5.4  miles  and  the  size  of  North  Las 
Vegas  covering  12  square  miles,  a  Class 
A  station  may  not  provide  city  grade 
service  to  the  entire  community. 
However,  we  do  not  have  sufficient 
documentation  on  this  point 
Furthermore,  we  believe  it  would  be 
inconsistent  to  deviate  from  the  pattern 
of  Class  C  assignments  already 
established  in  this  area  (Las  Vegas  and 
Henderson),  particularly  where  there  is 
a  need  and  a  growth  potential  indicated. 


2  Population  figures  are  from  the  1970  U  S.  Census, 
unless  otherwise  indicated. 
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Since  alternate  channels  are  available 
to  the  precluded  areas,  the  preclusion 
impact  is  minimal.  As  for  Las  Vegas, 
there  has  been  an  interest  expressed  in 
a  Class  C  channel  and  a  need 
demonstrated  for  an  additional  Class  C 
channel  assignment  to  that  community. 
A  staff  study  shows  that  Channel  293  is 
available  for  assignment  to  Las  Vegas. 

6.  Accordingly,  it  is  ordered,  That 
effective  September  22, 1981,  die  FM 
Table  of  Assignments,  Section  73.202(b) 
of  die  Commission’s  rules,  is  amended 
as  follows: 


City 

Channel  No. 

Las  Vegas,  Nevada . — 

.  222,  226,  242,  246.  263, 

270,  and  293 

North  Las  Vegas,  Nevada — 

.  281. 

9.  Authority  for  the  action  taken 
herein  is  contained  in  Sections  4{i), 
5(d)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  0.281  of  the 
Commission's  Rules. 

10.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

11.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 

(Secs.  4, 303, 48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Henry  L.  Baumann, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau, 

(HI  Doc.  81-22146  Filed  7-28-81;  8:45  am) 

BULLING  CODE  6712-01-M 

47  CFR  Part  73 

[BC  Docket  No.  81-100;  RM-3763] 

FM  Broadcast  Station  in  Tioga  and 
Boyce,  Louisiana;  Changes  Made  In 
Table  of  Assignments 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  assigns  FM 
Channel  252A  to  Tioga,  Louisiana,  and 
substitutes  FM  Channel  272A  for 
Channel  252A  in  Boyce,  Louisiana,  in 
response  to  a  petition  filed  by  Loren 
Yadon.  The  assignment  could  provide 
Tioga  with  a  first  local  aural  service. 
date:  Effectiva  September  23, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 


SUPPLEMENTARY  INFORMATION: 

Report  and  Order  (Proceeding 
Terminated) 

Adopted:  July  9, 1981. 

Released;  July  23, 1981. 

By  the  Chief,  Policy  and  Rules  Division. 

In  the  matter  of  Amendment  of 
Section  73.202(b),  Table  of  Assignments, 
FM  Broadcast  Stations  (Tioga  and 
Boyce,  Louisiana).  BC  Docket  No.  81-100 
RM-3763, 

1.  Before  the  Commission  is  a  Notice 
of  Proposed  Rule  Making,  46  Fed.  Reg. 
15184,  published  March  4, 1981, 
proposing  the  assignment  of  FM 
Channel  252A  to  Tioga,  Louisiana,  as 
that  community's  first  FM  assignment 
and  the  substitution  of  Channel  272A  for 
Channel  252A  at  Boyce,  Louisiana,  at 
the  request  of  Loren  Yadon 
(“petitioner").  Supporting  comments 
were  filed  by  KGEM  Broadcasting 
Corporation,  permittee  of  Channel  252A 
at  Boyce,  and  by  the  petitioner  who 
stated  an  intent  to  apply  for  the  channel, 
if  assigned. 

2.  Tioga  (population  1,200), 1  is  located 
approximately  275  kilometers  (170  miles) 
northwest  of  New  Orleans,  Louisiana.  It 
has  no  local  aural  service. 

3.  Petitioner  has  submitted 
information  with  respect  to  Tioga  which 
is  persuasive  as  to  its  need  for  a  first 
local  FM  assignment 

4.  We  believe  that  the  public  interest 
would  be  served  by  the  assignment  of 
Channel  252A  to  Tioga,  Louisiana,  as 
that  community’s  first  FM  channel  in 
view  of  the  expressed  interest  and  the 
provision  of  a  first  local  aural  service. 

5.  As  indicated  in  the  Notice,  a  site 
restriction  of  7  kilometers  (4.4  miles) 
northwest  of  Tioga  is  necessary  for 
Channel  252A. 

6.  Authority  for  the  adoption  of  the 
amendment  herein  is  contained  in 
Sections  4(i),  5(d)(1),  303(g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  Section  0.281  of 
the  Commission's  Rules. 

7.  Accordingly,  it  is  ordered.  That 
effective  September  23, 1981,  Section 
73.202(b)  of  the  Commission’s  Rules,  the 
FM  Table  of  Assignments,  is  amended 
with  regard  to  the  following 
communities: 


City 

Channel 

No. 

8.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 


1  Population  data  submitted  by  the  petitioner  is 
from  the  1980  Commercial  Atlas  and  Marketing 
Guide  (Rand  McNally  &  Co.). 


9.  For  further  information  concerning 
the  above,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  632-7792. 

(Secs.  4, 303, 48  Stat,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Henry  L.  Baumann, 

Chief  Policy  and  Rules  Division,  Broadcast 
Bureau. 

(FR  Doc.  81-22142  Filed  7-28-81;  8:45  am) 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[BC  Docket  No.  80-564;  RM-3615) 

FM  Broadcast  Station  BlalrsviHe, 
Pennsylvania;  Changes  Made  in  Table 
of  Assignments 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. _ 

summary:  This  action  assigns  Channel 
292A  to  Blairsville,  Pennsylvania,  as  its 
first  FM  channel  in  response  to  a 
petition  from  Ada  L  Otie. 

DATE:  Effective  September  22, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

Report  and  Order  (Proceeding 
Terminated) 

Adopted:  July  9, 1981. 

Released:  July  22, 1981. 

By  the  Chief,  Policy  and  Rules  Division. 

In  the  matter  of  amendment  of 
I  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations  (Blairsville, 
Pennsylvania),  BC  Docket  No.  80-564, 
RM-3615. 

1.  Before  the  Commission  is  a  Notice 
of  Proposed  Rule  Making,  45  Fed.  Reg. 
58617,  proposing  the  assignment  of  FM 
Channel  292A  to  Blairsville, 
Pennsylvania,  as  that  community’s  first 
FM  assignment,  at  the  request  of  Ada  L. 
Otie,  et  aL  (“petitioner”).  Supporting 
comments  were  filed  by  the  petitioner  in 
which  it  reaffirmed  its  intent  to  file  for 
the  channel,  if  assigned.  No  oppositions 
to  the  proposal  were  received. 

2.  Blairsville  (population  4,411) 1  is 
located  in  Indiana  County  (Population 
79,451)  approximately  64  kilometers  (40 
miles)  east  of  Pittsburgh,  Pennsylvania. 
This  community  presently  has  no  local 
aural  service. 

*  Population  data  are  taken  from  the  1970  U.S. 
Census. 
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3.  Channel  292A  can  be  assigned  to 
Blairsville  in  compliance  with  the 
minimum  distance  separation 
requirements  provided  the  transmitter 
site  is  located  at  least  7  kilometers  (4 
miles)  north  of  Blairsville. 

4.  Petitioner  has  submitted 
information  which  is  persuasive  as  to 
the  need  of  a  local  FM  assignment  in 
Blairsville. 

5.  We  believe  the  public  interest 
would  be  served  by  the  assignment  of 
Channel  292A  to  Blairsville, 
Pennsylvania.  An  interest  has  been 
shown  for  its  use,  and  the  assignment 
would  provide  the  community  with  an 
FM  station,  which  could  provide  a  first 
local  aural  broadcast  service. 

6.  The  Canadian  Government  has 
given  its  concurrence  to  the  assignment 
of  Channel  292A  to  Blairsville, 
Pennsylvania. 

7.  Authority  for  the  adoption  of  the 
amendment  herein  is  contained  in 

§  §  4(i),  5(d)(1),  303(g)  and  (r)  and  307(b) 
of  the  Communications  Act  of  1934,  as 
amended,  and  §  0.281  of  the 
Commission’s  Rules. 

8.  Accordingly,  it  is  ordered,  That 
effective  September  22, 1981,  §  73.202(b) 
of  the  Commission's  Rules,  the  FM 
Table  of  Assignments,  is  amended  with 
regard  to  the  following  community: 


Channel 

No. 


Blairsville,  Pennsylvania . . . - .  292A. 


9.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 

10.  For  further  information  concerning 
the  above,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  832-7792. 

(Secs.  4,  303, 48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Henry  L.  Baumann, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

(FR  Doc.  81-22143  Filed  7-28-81;  8:45  am] 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[BC  Docket  No.  80-754;  RM-3669] 

TV  Broadcast  Station  in  Middleton, 
Massachusetts;  Changes  Made  in 
Table  of  Assignments 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  action  assigns  UHF 
television  Channel  62  to  Middleton, 
Massachusetts,  as  that  community’s  first 
television  assignment,  in  response  to  a 


petition  filed  by  MFP,  a  citizens  group 
from  Massachusetts  and  New 
Hampshire. 

date:  Effective  September  23, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

Report  and  Order 

Adopted:  July  9, 1981. 

Released:  July  23, 1981. 

By  the  Chief,  Policy  and  Rules  Division. 

In  the  matter  of  amendment  of 
§  73.606(b),  Table  of  Assignments, 
Television  Broadcast  Stations 
(Middleton,  Massachusetts),  BC  Docket 
No.  80-754,  RM-3669. 

1.  Before  the  Commission  is  a  Notice 
of  Proposed  Rule  Making,  45  Fed.  Reg. 
82283,  published  December  15, 1980, 
proposing  the  assignment  of  UHF 
television  Channel  62  to  Middleton, 
Massachusetts,  as  that  community’s  first 
television  channel  assignment  The 
Notice  was  issued  in  response  to  a 
petition  filed  by  MFP,  which  is  identified 
as  a  group  of  citizens  from 
Massachusetts  and  New  Hampshire 
(“petitioner”).  Comments  on  the  Notice 
were  filed  by  the  Association  of 
Maximum  Service  Telecasters,  Inc. 
(“MST”),  indicating  no  objection  to- the 
petition  provided  a  site  restriction  is 
imposed  on  the  assignment. 

Additionally,  comments  in  opposition 
were  filed  by  Boston  Heritage 
Broadcasting,  Inc.  (“BHB”),  licensee  of 
UHF  television  Station  WQTV  (a 
subscription  television  service),  in 
Boston,  Massachusetts,  to  which  the 
petitioner  responded.  Supporting 
comments  were  filed  by  petitioner  in 
which  it  reaffirmed  its  intent  to  file  for 
the  channel,  if  assigned. 

2.  Middleton  (population  4,044), 1  in 
Essex  County  (population  637,887),  is 
located  approximately  30  kilometers  (18 
miles)  north  of  Boston.  It  presently  has 
no  local  television  service. 

3.  In  its  opposition,  BHB  contends  that 
such  an  assignment  is  in  contravention 
of  the  Commission’s  Fourth  Report  and 
Order,  41  F.C.C.  1082  (1965),  aff'd,  2 
F.C.C.  2d  527  (1966),  with  respect  to  the 
population  criteria,  since  Middleton  has 
less  than  25,000  persons  and  no  showing 
of  actual  need  has  been  met.  Moreover, 
it  contends,  such  as  assignment  would 
result  in  a  service  oriented  towards 
Boston  and  would  circumvent  rule 


’  Population  figures  are  extracted  from  the  1970 
U.S.  Census. 


making  procedures  to  determine 
whether  a  metropolitan  area  needs  an 
additional  channel. 

4.  In  response,  petitioner  maintains 
that  its  proposal  is  intended  to  serve 
Middleton  and  the  surrounding  region  of 
northeastern  Massachusetts,  and  not 
Boston.  Further,  it  notes,  while  nine 
stations  presently  are  licensed  to 
Boston,  there  are  no  VHF  or  UHF 
television  stations  assigned  to  any 
community  throughout  the  northeast 
area  other  than  Channel  56  at 
Cambridge-Bo8ton.  Consequently,  the 
dominance  of  Boston  and  the 
concentration  of  television  and  radio 
facilities  there,  account  for  service 
which  is  devoted  to  Boston  and  its 
needs.  It  states  that  Middleton  is 
representative  of  the  New  England 
towns  in  northeast  Massachusetts, 
having  interests  separate  from  those  of 
Boston. 

5.  Additionally,  petitioner  states  that 
the  proposed  assignment  to  Middleton 
would  be  incapable  of  serving  a 
significant  portion  of  the  Boston 
audience  due  to  the  technical  restriction 
that  will  be  placed  on  its  proposal. 
Petitioner  states  that  the  transmitter  site 
restriction,  while  allowing  it  to  place  a 
city-grade  signal  over  Middleton  and 
many  of  the  surrounding  environs, 
would,  at  best,  place  a  signal  of  inferior 
quality  over  only  a  portion  of  Boston. 

6.  In  the  early  1960’s,  the  Commission 
reviewed  the  availability  of  channels 
and  made  channel  assignments  to 
communities  with  populations  in  excess 
of  25,000  people,  even  without  stated 
expressions  of  interest  At  die  same  time 
it  dealt  with  several  petitions  that 
requested  channels  for  specific 
communities  by  making  channel 
assignments  to  communities  of  less  than 
25,000  people.  By  limiting  unrequested 
assignments  to  communities  with  more 
than  25,006  people,  the  Commission 
maintained  flexibility  in  the  Table, 
permitting  later  assignments  to 
communities  where  needs  developed. 
The  Commission  believed  it  was 
reasonable  to  assume  that  interest 
would  arise  in  cities  of  25,000  or  more 
population.  Here,  an  interest  has  been 
expressed  and  this  assignment  could 
provide  the  community  with  its  first 
local  outlet  of  self-expression  designed 
to  meet  its  special  needs,  interests  and 
issues.  The  Boston  stations  owe  a 
primary  obligation  to  their  locality  and 
could  not  be  expected  to  provide  the 
equivalent  of  local  service  to  Middleton. 

7.  If  BHB’s  concern  is  oriented  toward 
the  possible  economic  impact  a 
potentially  competitive  assignment 
could  have  on  its  station,  that  is  a 
matter  which  should  be  raised  at  the 
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application  stage  where  it  would  be 
feasible  to  investigate  and  consider  the 
merits  of  various  allegations,  rather  than 
in  a  rule  making  proceeding.  See, 
Beaverton,  Michigan,  44  R.R.  2d  55 
(Broadcast  Bur.,  1978).  Since  a  site 
restriction  of  26.7  kilometers  (16.7  miles) 
northeast  of  the  community  is  required 
for  this  assignment  to  comply  with  the 
minimum  distance  separation 
requirements  of  Section  73.610  of  the 
Commission's  Rules,  we  believe  that  the 
transmitter  will  be  sited  sufficiently  fa? 
from  Boston  that  the  station  will  not  be 
designed  to  serve  that  city. 

a  In  view  of  the  foregoing 
considerations,  we  believe  that  the 
public  interest  would  be  served  by  the 
assignment  of  UHF  television  Channel 
62  to  Middleton,  Massachusetts. 
Canadian  concurrence  in  the  assignment 
has  been  obtained.  t 

9.  Accordingly,  it  is  ordered.  That 
effective  September  23, 1981,  Section 
73.606(b)  of  the  Commission’s  Rules,  the 
Television  Table  of  Assignments,  IS 
AMENDED  with  regard  to  the  following 
community. 


Middleton,  Massachusetts . . . .  6* 


10.  Authority  for  the  action  taken 
herein  is  contained  in  Sections  4(i), 
5(d)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  0.281  of  the 
Commission’s  Rules. 

11.  It  is  further  ordered.  That  this 
proceeding  IS  TERMINATED. 

12.  For  further  information  concerning 
the  above,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  632-7792. 

(Secs.  4.  303, 48  Stat,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Henry  L.  Baumann, 

Chief  Policy  and  Rules  Division,  Broadcast 
Bureau. 

[FR  Doc.  81-22141  Filed  7-28-81;  8:45  am) 

BILLING  CODE  6712-01-M 

47  CFR  Part  87 

(PR  Docket  No.  80-243;  FCC  61-295) 

Aviation  Services;  Amendment  To 
Clarify  the  Aeronautical  Enroute 
Station  Rules  and  Provide  Two 
Additional  Frequencies  for  Use  by 
Small  Aircraft  Operating  Agencies 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  Report  and  Order 
clarifies  the  rules  regarding  aeronautical 
enroute  stations  and  provides  two 
additional  frequencies  for  use  by 
relatively  small  aircraft  operating 
agencies.  Enroute  stations  provide  air- 
ground  communications  for  the 
operational  control  (flight  management) 
of  aircraft  by  the  operating  company. 

This  action  results  from  a  review  of  the 
aeronautical  enroute  service  by  the 
Commission.  It  is  intended  to  make 
these  rules  easier  to  use  and  provide  an 
alternative  for  small  aircraft  operating 
agencies  who  have  limited 
communications  needs  and  do  not  wish 
to  enter  into  sharing  arrangements  for 
enroute  service. 

EFFECTIVE  DATE:  August  31, 1981. 
address:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  McNamara,  Private  Radio 
Bureau,  (202)  632-7175. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of  Part  87 
to  clarify  the  aeronautical  enroute 
station  rules  and  provide  two  additional 
frequencies  for  use  by  small  aircraft 
operating  agencies;  report  and  order 
(proceeding  terminated). 

Adopted:  June  30, 1981. 

Released:  July  24, 1981. 

By  the  Commission:  Commissioners 
Fogarty  and  Jones  absent 

1.  This  action  amends  Part  87 
(Aviation  Services)  of  the  rules  to  (a) 
simplify  and  clarify  the  rules  regarding 
aeronautical  enroute  stations,  and  (b) 
provide  two  additional  frequencies  for 
local  area  enroute  service  for  relatively 
small  aircraft  operating  agencies, 
without  regard  to  the  one  licensee  per 
location  restriction. 

Background 

Aeronautical  Enroute  Service 

2.  The  aeronautical  enroute  service 
provides  air-ground  communications  for 
the  operational  control  (flight 
management)  of  aircraft  by  the 
operating  companies.1  Communications 
relate  to  safe  and  efficient  aircraft 
operation.  Typical  messages  concern 
aircraft  performance,  fuel,  weather, 

1  Operational  control  communications  are  defined 
in  Volume  D  of  Annex  10  to  the  Convention  on 
International  Civil  Aviation  as  communications 
required  for  exercising  authority  over  initiation, 
continuation,  diversion  or  termination  of  a  flight.  In 
other  words  such  communications  are  used  by  an 
organization  to  directly  control  its  aircraft 
operations. 

Air  traffic  control  communications,  on  the  other 
hand,  relate  to  the  safe,  and  orderly  flow  of  air 
traffic,  i.e.,  provide  safe  separation  of  aircraft.  In  the 
United  States  air  traffic  control  services  are 
provided  by  the  Federal  Aviation  Administration 
(FAA). 


position  reports,  essential  services  and 
supplies  and  the  like.  Public 
correspondence  (Le.,  private  or  personal 
messages  of  passengers  or  crew)  is  not 
permitted  on  enroute  frequencies. 

3.  Functionally,  U.S.  aeronautical 
enroute  stations  (ground  stations)  can 
be  classified  in  two  basic  categories, 
"network”  stations  and  “local  area” 
stations.  There  are  approximately  450 
VHF  aeronautical  enroute  stations  in  a 
network  configuration.  A  “network" 
consists  of  a  group  of  interconnected 
(via  private  lines  and/or  microwave 
circuits)  enroute  stations  operating  on 
the  same  frequency  s  and  serving  a 
given  flight  route.  Messages  from 
aircraft  are  received  by  the  network 
stations  and  delivered  in  accordance 
with  prearranged  agreements  or,  in 
some  cases,  instructions  from  the  flight 
crew.  For  example,  one  airline  may  have 
all  messages  delivered  to  one  location 
for  internal  distribution  while  another 
will  have  traffic  routed  directly  to 
various  departments.  Of  course, 
messages  are  also  routed  in  the  ground- 
to-air  direction. 

4.  Nearly  2000  licensed  enroute 
stations  sharing  this  same  frequency 
band  are  not  part  of  an  enroute  network. 
These  off-net  VHF  stations  provide 
“local  area"  service  and  are  usually 
located  at  an  airport.  Primarily, 
communications  are  with  aircraft  at 
relatively  low  altitudes,  approaching  or 
departing  the  airport  on  which  the 
station  is  located.  Typical  messages 
relate  to  terminal  area  operational 
matters,  such  as  aircraft  servicing  and 
parking  information,  systems  status 
reports,  weather  reports,  and  crew  and 
passenger  information. 

5.  In  addition,  service  is  provided  for 
international  flights  via  extended  range 
VHF  stations  and  high  frequency  (HF) 
stations.  Thus,  flights  on  routes  over  the 
Atlantic,  Pacific  and  Caribbean  may 
maintain  operational  control 
communications. 

6.  Enroute  stations  are  the  means  by 
which  companies  satisfy  FAA 
requirements  to  maintain  reliable 
communications  between  each  aircraft 
and  the  appropriate  dispatch  office  in 
the  case  of  large  trunk  air  carriers,  or 
maintain  flight  following  systems  in  the 
case  of  small  airlines  and  large 
commercial  aircraft  operations  (14  CFR 
121.99  and  121.125,  respectively). 

7.  The  Commission’s  rules  governing 
aeronautical  enroute  stations  are  set 

1  Actually  the  carrier  frequencies  of  nearby 
“stations  operating  on  the  same  25  kHz  channel” 
are  off-set  at  least  4  kHz.  This  prevents  the  loud 
whistles  (audio  heterodynes)  that  would  otherwise 
be  created  when  the  aircraft  receives  signals  from 
more  than  one  such  station  at  a  time. 
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forth  in  Subpart  E  of  Part  87  (Aviation 
Services).  These  stations  are  required  to 
“*  *  *  provide  all  necessary  non-public 
service,  HF  and  VHF,  *  *  *  without 
discrimination  to  any  aircraft  station 
licensee  who  makes  cooperative 
arrangements  for  the  operation  and 
maintenance  of  the  aeronautical  enroute 
stations  which  are  to  furnish  such 
service  and  for  shared  liability  in  the 
operation  of  such  stations  *  *  3  Only 

one  aeronautical  enroute  station  in  the 
domestic  service  and  one  such  station  in 
the  international  service  may  be 
authorized  at  any  one  location.4 
Location  for  the  purposes  of  this  rule  is 
defined  as  an  area  which  can  be 
adequately  served  by  the  particular 
station. 

8.  The  rules  make  available 
frequencies  in  the  VHF  band  128.8-132.0 
MHz  for  assignment  to  enroute  stations 
providing  domestic  or  international 
service  in  the  continental  United  States. 
The  HF  and/or  VHF  frequencies 
available  for  assignment  in  the  domestic 
service  for  Alaska,  Hawaii  and  the  West 
Indies  also  are  specified.  In  addition, 
high  frequencies  available  for 
assignment  for  international  enroute 
service  in  accordance  with  the 
International  Civil  Aviation 
Organization  (ICAO)  Assignment  Plan 
and  the  applicable  international  Radio 
Regulations  are  set  forth  in  the  rules. 

Aeronautical  Radio,  Inc. 

9.  In  the  early  days  of  the  aviation 
transport  industry  it  was  recognized  that 
the  limited  number  of  suitable 
frequencies  available  for  aviation  was 
not  sufficient  to  allow  each  aviation 
organization  to  have  its  own  “chain”  of 
radio  stations  along  its  various  air 
routes.  With  encouragement  from  the 
then  Federal  Radio  Commission,  the 
early  air  transport  companies  adopted  a 
plan  calling  for  coordination  and 
cooperation  in  the  use  of  available 
frequencies  along  the  airways.  As  a 
result  Aeronautical  Radio,  Inc.  (ARINC) 
was  incorporated  in  1929  as  a  private 
communications  company  dedicated  to 
serving  the  air  transport  industry  on  a 
non-profit,  cost-sharing  basis.  In  1930,  in 
its  4th  Annual  Report  to  Congress,  the 
Federal  Radio  Commission  reported 
that: 

In  order  to  coordinate  more  closely  their 
radio  activities  and  to  assure  dependable  and 
adequate  communications  the  air-transport 
companies  formed  a  cooperative 
communications  company  for  the  aviation 
public  and  known  as  Aeronautical  Radio 
(Inc.).  Practically  all  companies  which  are 

*  47  CFR  87.291(a). 

4  47  CFR  87.291(b). 


operating  radio-equipped  aircraft  are 
members. 

10.  ARINC  continues  today  to  render 
its  services  on  a  non-profit  basis  with 
cost  distributed  in  proportion  to  use.  Its 
principal  stockholders  as  well  as 
principal  customers  are  the  U.S. 
scheduled  airlines.  However,  it  provides 
its  services  to  all  aircraft  operators, 
including  foreign  airlines,  business 
entities  and  private  individuals. 

ARINC’s  Board  of  Directors  is 
customarily  drawn  from  domestic  trunk 
and  flag  air  carriers,  regional  air 
carriers,  general  aviation3  and  ARINC 
management.  ARINC  provides  a  myriad 
of  telecommunications  services  for  the 
air  transport  industry.  To  a  great  extent 
it  designs,  provides  and  manages  the 
industry’s  communications  systems. 

11.  In  regard  to  the  aeronautical 
enroute  service,  ARINC  owns  and 
operates  most,  and  is  the  licensee  of  all 
the  domestic  “network"  aeronautical 
enroute  stations  in  the  continental  U.S. 

It  utilizes  approximately  450  remote 
stations  to  operate  some  70  domestic 
networks.  Although  scheduled  airlines 
comprise  slightly  less  than  50%  of  the 
organizations  using  these  stations,  they 
generally  account  for  over  98%  of  the 
contacts. 

12.  Of  the  approximately  2000  off- 
network  enroute  stations  in  the 
continental  U.S.  which  provide  “local 
area”  service,  all  but  6  are  licensed  to 
ARINC.  These  “local  area”  stations, 
although  licensed  to  ARINC,  are  often  in 
fact  owned  and  operated  by  the 
particular  user,  e.g.,  an  airline  or  other 
organization  (such  as  Ford  Motor  Co.) 
operating  aircraft.  ARINC  exercises  its 
control  through  lease-contract 
arrangements  whereby  it  leases  the 
station  from  the  user  and  executes  an 
agreement  with  appropriate  user 
employees  binding  them  to  ARINC’s 
control.  Nominal  or  no  compensation  is 
paid  by  ARINC.  Periodic  inspections  of 
these  stations  are  utilized  to  assist 
ARINC  in  maintaining  control  of  station 
operations. 

Problem 

13.  In  recent  years  a  number  of 
relatively  small  aircraft  operators  have 
expressed  their  dissatisfaction  with  the 
present  structure  of  the  enroute  service. 
These  operators  (typically,  air  taxis,  air 
ambulance  operators  and  the  like)  are 
interested  in  communications  between  a 
relatively  few  aircraft  and  “local  area” 
enroute  stations  at  one  or  two  airports. 

4  General  aviation  encompasses  all  facets  of  civil 
aviation  except  certified  air  carriers  and  large 
aircraft  commercial  operators.  For  example, 
corporate  jets,  light  single  engine  aircraft  and  sail 
planes  are  all  considered  within  the  General 
Aviation  classification. 


The  dissatisfaction  usually  centers  on 
the  “one  station  per  location  rule”, 
coupled  with  the  fact  that  ARINC  is 
most  often  the  licensee  of  that  one 
station.  Further,  such  operators  often 
question  the  shared  costs  or 
“administrative  charges”  6  assessed  by 
ARINC  for  enroute  service,  particularly 
where  the  user  provides  the  radio 
equipment  and  station  operators. 

14.  In  the  past  months  we  have 
carefully  reviewed  the  rules  and 
underlying  policies  affecting  the 
aeronautical  enroute  service.  Swift  Aire 
Lines,  Inc.,  a  California  commuter 
airline,  filed  a  petition  for  rulemaking 
essentially  requesting  that  an 
unrestricted  number  of  enroute  stations 
be  authorized  at  one  location,  in  lieu  of 
the  one  station  per  location  rule.  We 
denied  Swift  Aire’s  petition  because  we 
believe  it  would  result  in  a  less  efficient 
and  effective  enroute  communications 
service.7 

15.  We  concluded  that  the  basic 
rationale  for  the  formation  of  an 
industry  intermediary  is  still  valid 
today.  There  is  a  scarcity  of  available 
spectrum  and  a  need  for  coordination 
among  users  to  assure  adequate  enroute 
communications  at  reasonable  costs. 
ARINC,  functioning  under  the  present 
regulatory  structure  as  a  non-profit 
intermediary  for  the  air  transport 
industry,  has  for  the  past  50  years 
managed  and  coordinated  available 
enroute  spectrum  in  an  outstanding 
manner.8  Due  to  the  historical 
development  of  the  aviation  industry, 
and  Commission  policy,  ARINC  is  the 
day-to-day  manager  and  chief  architect 
of  the  enroute  system.  The  system  is 
primarily  designed  to  meet  the  needs  of 
scheduled  air  carriers.  However,  even 
businesses  operating  aircraft  fleets  on 
an  irregular  or  unscheduled  basis  can 

*  ARINC  assesses  “local  area”  enroute  station 
users  $7  per  month.  This  administrative  charge 
subsidizes  the  following  ARINC  services:  (1) 
frequency  coordination  studies,  (2)  equipment 
selection.  (3)  application  filing,  (4)  constant 
frequency  utilization  evaluation,  (5)  participation  in 
FCC  and  international  proceedings  relating  to  the 
enroute  spectrum,  (6)  $75  million  in  liability 
insurance  for  all  users  at  each  station.  (7)  provision 
of  guidance  materials  for  station  operators.  (8) 
information  concerning  recent  regulatory 
developments,  (9)  station  inspection  for  compliance 
with  applicable  rules  and  efficient  frequency  usage, 
and  (10)  maintenance  of  an  accurate  up-to-date  dale 
base  of  enroute  facilities. 

’  Memorandum  Opinion  and  Order.  RM  3113. 
adopted  January  16, 1980,  FCC  80-15. 

'In  its  March  1978  Working  Paper,  the 
Commission's  UHF  Task  Force  noted  at  page  85: 

“As  the  organization  directly  responsible  for  using 
the  frequencies  in  the  128.8-132.0  MHz  band  ARINC 
has  done  a  remarkable  job.  Improvements  in 
operational  techniques  have  been  regularly 
introduced,  and  the  spectrum  has  been  effectively 
and  efficiently  used." 
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effectively  utilize  this  enroute  service. 

By  entering  into  a  cooperative 
agreement  with  one  licensee  enroute 
communications  can  be  provided  at 
nearly  any  location  in  the  country. 

18.  As  the  Commission  noted  in  the 
Report  and  Order  in  Docket  No.  20097  9 
the  public  benefits  derived  from 
communications  sharing  arrangements 
may  include:  (1)  services  at  rates  closer 
to  costs,  (2)  better  management  of 
communications  networks,  (3)  efficient 
use  of  available  spectrum,  and  (4) 
additional  incentive  for  research  and 
development.  We  feel  that  the  public 
has  in  fact  received  these  very  benefits 
as  a  result  of  the  current  regulatory 
policy  and  ARINC’s  contributions  in  the 
enroute  service.  Very  few  complaints 
have  been  received  during  the  many 
years  the  enroute  service  has  functioned 
in  the  present  manner. 

17.  Furthermore,  we  believe  that  the 
elimination  of  the  one  station  per 
location  rule  in  the  enroute  service 
would  produce  a  number  of  negative 
effects. 10  In  that  service  must  be 
provided  to  all  qualified  aircraft 
operators  on  the  available  enroute 
spectrum,  efficiency  would  certainly 
suffer.  Unfettered  expansion  of  the 
number  of  licensees  would  reduce  the 
usefulness  of  the  industry  data  base, 
limit  ARINC’s  ability  to  coordinate 
frequency  assignments,  and  increase 
congestion  and  interference.  Flexibility 
in  the  planning  and  implementation  of 
new  techniques  and  configurations 
would  be  more  difficult  due  to  greater 
diversification  of  control.  The  vast 
majority  of  the  users  of  enroute 
communications  would  be  less  satisfied 
with  what  would  soon  be  perceived  as  a 
less  effective  service. 

18.  Although  we  denied  Swift  Aire’s 
petition,  we  indicated  that  we  would 
propose  to:  (1)  provide  one  or  two 
frequencies  for  "local  area"  service  for 
other  than  scheduled  air  carriers, 
without  the  one  station  per  location 
limitation,  and  (2)  simplify  and  clarify 
the  enroute  service  rules.  The 
enunciated  purpose  was  to  alleviate  the 
major  disadvantage  of  the  present 
enroute  structure  for  relatively  small 
aircraft  operations  and  eliminate  any 
confusion  concerning  licensing 


*  Adopted  July  1. 1976,  60  FCC  2d  261. 
Reconsidered  Memorandum  Opinion  and  Order. 
adopted  January  5, 1977, 62  FCC  2d  58& 

10  We  wish  to  emphasize  that  our  discussion  is 
limited  to  the  unique  circumstances  encompassing 
the  development  and  utilization  of  aeronautical 
enroute  service.  We  certainly  do  not  mean  to  infer 
that  an  expansion  of  the  number  of  stations  or 
licensees  in  other  radio  services  would  produce 
negative  results,  in  fact  in  most  radio  services  such 
expansion  would  be  encouraged  to  the  extent 
technically  possible. 


procedures  and  the  scope  of  service  of 
enroute  stations. 

Notice  of  Proposed  Rule  Making 

19.  On  June  12, 1980,  we  released  a 
Notice  of  Proposed  Rule  Making 11 
concerning  the  aeronautical  enroute 
service.  We  proposed  to  simplify  and 
clarify  these  rules  by:  (1)  describing  the 
scope  of  service  in  more  general  terms 
(2)  eliminating  redundant  and 
unnecessary  language,  and  (3) 
reorganizing  the  nile  sections  listing  the 
frequencies  available  by  geographic 
area.  By  way  of  clarification  we 
specifically  proposed  to  substitute  “one 
licensee  per  location”  for  the  current 
“one  station  per  location”  restriction 
contained  in  §  87.291.  While  not 
affecting  enroute  service  operations,  this 
substitution  was  felt  to  better  describe 
the  policy  intended  by  the  rule  and  more 
accurately  reflect  the  existing  structure 
of  .this  radio  service. 

20.  We  further  proposed  to  provide  the 
frequencies  122.825  and  122.875  MHz  13 
for  use  by  small  aircraft  operating 
agencies  for  local  area  enroute  service. 
The  “one  licensee  per  location" 
restriction  was  not  made  applicable  to 
stations  operating  on  these  frequencies. 
These  frequencies  (which  are  outside  of 
the  present  128.8-132.0  MHz  enroute 
band)  were  intended  to  provide  an 
alternative  to  ARINC’s  system  for  those 
small  aircraft  operations  having  a  need 
for  only  local  area  enroute  service.  For 
the  purposes  of  our  rules  small  aircraft 
operating  agencies  were  defined  as 
those  operating  aircraft  with  a  capacity 
of  up  to  56  passengers  or  18,000  pounds 
of  cargo.13 

21.  In  an  unrelated  matter,  we  also, 
proposed  to  add  a  paragraph  to  §  87.235 

'  regarding  public  service 
communications.  Currently,  Part  87  of 


11  PR  Docket  No.  80-243,  FCC  80-284, 45  FR  40188. 

“These  frequencies  were  selected  from  the 
frequencies  set  aside  for  future  assignment  in  the 
Aviation  Services  in  the  Report  and  Order  in 
Docket  No.  20123,  adopted  April  5, 1977,  64  FCC  2d 
573,  42  FR  20469.  Although  aircraft  with  older  radio 
equipment  having  50  kHz  channelization  (i.e.,  those 
with  360  channels  available  rather  than  720)  may 
not  communicate  on  these  frequencies,  25  kHz 
channels  are  the  only  channels  in  the  VHF 
aeronautical  band  realistically  available.  The 
channels  with  50  or  100  kHz  separation  in  the  band 
are  heavily  used  for  other  aviation  communications 
needs.  Also,  with  avionics  becoming  increasingly 
sophisticated,  almost  all  new  VHF  aircraft  radio 
equipment  has  720  channels  available. 

“This  demarcation  line  was  derived  from  the 
Airline  Deregulation  Act  of  1978  (Pub.  L.  95-504,  92 
Stat.  1705).  Among  other  things,  the  Act  granted  air 
carriers  operating  aircraft  with  a  capacity  of  up  to 
56  passengers  or  16,000  pounds  an  exemption  from 
the  requirement  to  obtain  a  certificate  of  public 
convenience  and  necessity.  Thus,  this  appeared  to 
be  a  reasonable  point  to  distinguish  large  scheduled 
airlines  from  relatively  small  aircraft  operations 
such  as  air  taxis  and  the  like. 


the  rules  only  describes  the  aeronautical 
public  service  available  to  “aircraft 
stations.”  The  additional  paragraph  will 
reflect  that  public  correspondence 
service  is  available  to  airborne  stations 
in  the  Public  Mobile  Radio  Service  (Part 
22)  for  communications  with  land 
mobile  stations  which  are 
interconnected  to  the  nationwide  public 
telephone  system. 

Comments 

22.  Comments  were  filed  by 
Aeronautical  Radio,  Inc.  (ARINC), 
Alaska  Aviation  Radio,  Iqc.  (AARI)  and 
the  Central  Committee  on 
Telecommunications  of  the  American 
Petroleum  Institute  (API).  Each  of  the 
commenters  supported  the  proposed 
rulemaking.  In  addition,  each  of  the 
commenters  suggested  relatively  minor 
revisions. 

ARINC  Comments 

23.  In  addition  to  generally  supporting 
the  proposals  contained  in  the  NPRM, 
ARINC  made  a  number  of  specific 
comments  and  suggestions.  In  regard  to 
the  two  additional  frequencies  proposed 
for  local  area  enroute  service,  ARINC 
had  no  objection  since  the  frequencies 
were  not  from  the  present  enroute  band 
(128.825-132.00  MHz)  and  thus  would 
not  disrupt  existing  operations.  ARINC 
agreed  that  for  user  convenience  the 
frequencies  available  for  public  air- 
ground  telephone  service  in  the  Public 
Mobile  Radio  Service  should  be 
reflected  in  Part  87  as  proposed.  ARINC 
supported  the  revisions  to  the 
description  of  the  scope  of  service  of 
enroute  stations,  with  the  understanding 
that  it  is  not  the  Commission’s  intent  to 
affect  the  use  of  the  enroute  service  for 
relay  of  FAA  air  traffic  control 
communications  over  high  frequencies 
serving  international  operations  in  the 
major  World  Air  Route  Areas  or  when 
the  primary  air  controller-to-pilot  link 
fails.  ARINC  also  specifically  supported 
the  proposal  to  limit  service  to  a  single 
“licensee”  at  a  location  rather  than  to 
the  present  single  “station"  restriction. 
This  was  considered  a  step  in 
alleviating  a  past  source  of  confusion. 

24.  ARINC  notes  that  the  proposed 
revision  which  deletes  the  present 
language  contained  in  §  87.291(b) 
distinguishing  between  stations 
providing  international  service  and 
stations  providing  domestic  service  at  a 
given  location  will  assure  full 
coordination  of  the  two  services.  It  also 
more  accurately  reflects  the  structure  of 
the  service. 

ARINC  supports  this  revision,  except 
for  Alaska.  ARINC  points  out  that  in 
Alaska,  AARI  is  the  licensee  of  a 
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number  of  stations  serving  domestic 
Alaskan  routes.  At  the  same  locations 
AR1NC  stations  provide  service  for 
international  routes.  AARI  and  ARINC 
have  coordinated  closely  in  the  use  of 
the  enroute  spectrum.  Thus,  ARINC 
recommends  that  new  §  87.291(c)  be 
modified  to  provide  an  exception  for 
Alaska  in  order  to  continue  the  present 
practice  in  that  unique  area. 

25.  ARINC  supports  the  effort  to 
condense  and  clarify  the  listings  of 
frequencies  available  to  the  enroute 
service.  However,  it  feels  that  these  rule 
sections  can  be  condensed  and  clarified 
even  further.  Essentially,  ARINC 
believes  that  separate  tables  of  a  limited 
number  of  VHF  assignments  for 
domestic  use  in  Alaska,  Hawaii  and  the 
West  Indies  are  no  longer  needed.  Thus, 
it  submits  that  the  rules  would  be  more 
easily  understood  if  the  domestic  VHF 
frequency  assignments  were  combined 
into  a  single  rule  section.  The 
frequencies  available  for  enroute  service 
could  then  be  presented  in  four  sections: 
domestic  VHF  service,  domestic  HF 
service,  international  VHF  service,  and 
international  HF  service. 

26.  In  regard  to  the  HF  services 
ARINC  strongly  supports  the  proposed 
continuation  of  the  practice  of  listing  the 
frequencies  available  by  geographic 
area.  While  incorporation  by  reference 
of  the  frequency  allotment  plan  in 
Appendix  27  of  the  international  Radio 
Regulations  might  be  possible  (thereby 
reducing  the  length  of  the  enroute  rules), 
it  would  also  deny  most  aircraft 
operators  ready  access  to  the  HF 
frequency  plan.  In  addition,  ARINC 
indicated  that  current  §  §  87.293(f)  and 
87.295(a)  concerning  domestic  use  of  HF 
frequencies  appeared  to  be 
inadvertently  omitted  from  the  proposed 
rule  revisions. 

AARI  Comments 

27.  With  the  exception  of  two 
recommended  modifications,  AARI  fully 
supported  the  proposed  amendments. 
First,  AARI  suggests  that  all  the  VHF 
Channels  in  the  band  128.825-132.0  MHz 
be  made  available  for  use  in  Alaska 
essentially  as  they  are  in  the 
conterminous  United  States.  AARI 
points  out  that  the  growth  of  air 
transport  operations  in  Alaska  has 
caused  the  limited  number  of  VHF 
channels  presently  assigned  to  be 
exhausted. 14  This  suggestion  in  effect  is 
supported  by  ARINC’s  comments 
regarding  the  lack  of  need  for  a  separate 
table  of  VHF  assignments  for  Alaska, 
Hawaii  and  the  West  Indies. 


MThe  Commission  recently  granted  a  rule  waiver 
to  permit  additional  VHF  frequencies  to  be  assigned 
in  the  Anchorage  area. 


28.  Second,  AARI  submitted  that  the 
proposed  wording  of  new  §  87.295(a)  is 
unduly  restrictive.  The  present  Alaskan 
eligibility  requirement  (Section 
87.297(b))  permits  the  given  frequencies 
to  be  assigned  only  to  stations  serving 
scheduled  air  carriers.  Thus,  once  a 
station  is  established  to  serve  scheduled 
air  carriers,  it  also  serves  all  aircraft 
operators  without  discrimination.  The 
wording  of  new  §  87.295(a)  provided 
that  the  given  frequencies  are  available 
only  for  communications  with  scheduled 
air  carriers.  AARI  suggests  that  the 
language  of  the  old  rule  be  retained  to 
continue  service  to  a  wide  variety  of 
aviation  interests  and  placed  in  a  new 
subsection  in  §  87.291  (Scope  of 
Service). 

API  Comments 

29.  API  represents  many  companies 
which  operate  private  fleets  of 
helicopters  and  fixed-wing  aircraft. 
Although  it  believes  the  proposed 
admendments  contribute  to  clarification 
of  the  enroute  rules,  API  considers  the 
proposed  provision  of  two  additional 
frequencies  for  “local  area"  enroute 
service  to  be  the  most  important  element 
of  the  NPRM.  API  commends  the 
recognition  of  the  needs  of  the  relatively 
small  aircraft  operating  agencies.  It 
points  out  that  insofar  as  oil  find  gas 
activities  are  concerned,  enroute 
communications  are  often  needed  in 
remote  areas  not  served  by  networks. 

30.  API  specifically  supports 
assignment  of  these  additional 
frequencies  for  use  by  smaller  aircraft 
operators  without  the  “one  licensee  per 
location”  restriction.  AH  also 
specifically  supports  the  proposed 
demarcation  line  to  distinguish  large 
scheduled  airlines  from  relatively  small 
aircraft  operations.  However.  API 
expresses  concern  that  two  additional 
frequencies  may  prove  to  be  insufficient. 
Therefore,  it  urges  further  consideration 
(though  not  to  the  point  of  delaying  this 
proceeding)  to  the  allocation  of 
additional  enroute  frequencies  for  this 
purpose. 

Discussion 

31.  The  comments  received  all 
substantially  supported  the  proposed 
amendments  to  the  rules.  However,  as 
we  noted  above,  a  number  of  questions 
were  raised  and  recommendations  made 
regarding  relatively  minor  changes  in 
the  organization  and  wording  of  certain 
of  the  proposed  rules.  Each  of  the  points 
raised  by  the  commenters  will  be 
discussed  in  the  following  paragraphs  in 
the  order  in  which  they  were 
summarized  above. 

32.  ARINC  supported  the  revisions  to 
the  description  of  the  scope  of  service  of 


enroute  stations  with  the  understanding 
that  there  was  no  intent  to  effect  the  use 
of  enroute  facilities  for  FAA  air  traffic 
control  communications  under  certain 
circumstances.  As  we  indicated  in  the 
NPRM,  our  intent  in  revising  the  existing 
aeronautical  enroute  rules  was  to 
simplify  and  clarify,  not  to  substantively 
change  the  nature  of  the  enroute  service. 
The  description  of  the  communications 
provided  by  enroute  stations  (in 
§  87.291]  was  rewritten  so  that 
individuals  unfamiliar  with  the  aviation 
radio  services  could  better  ascertain  the 
type  of  service  provided  by  these 
stations.  Although  the  new  language  is 
more  specific  and  provides  examples, 
the  section  is  not  intended  to  be  all- 
inclusive.  Thus,  we  do  not  intend  to 
affect  the  use  of  enroute  stations  for 
such  purposes  as  a  backup  relay  for  air 
traffic  control  communications.  We 
consider  such  uses  (as  we  have  in  the 
past)  to  be  related  to  the  safe  operation 
of  aircraft  as  provided  for  in  the  subject 
rule. 

33.  ARINC  also  supported  the 
proposed  deletion  of  the  language 
distinguising  between  stations  serving 
international  operations  and  those 
serving  domestic  operations  for  license 
eligibility  purposes.  The  rule  insures  full 
frequency  coordination  at  any  location. 
Also  it  more  accurately  reflects  the 
existing  structure  of  the  enroute  service, 
except  in  Alaska.  As  ARINC  points  out 
AARI  is  the  licensee  of  a  number  of 
stations  serving  domestic  Alaskan 
routes  at  the  same  location  where 
ARINC  is  the  licensee  of  stations 
serving  international  routes.  In  that  this 
situation  is  unique  to  Alaska,  ARINC 
recommends  we  provide  an  exception 
for  Alaska  in  the  proposed  new 

§  81.291(c)  and  thus  continue  current 
licensing  practices.  We  concur.  It  was 
not  our  intention  to  substantively  affect 
Alaskan  enroute  service.  Therefore,  we 
will  add  the  exception  for  Alaska  as 
recommended. 

34.  To  further  our  effort  to  condense 
and  clarify  the  rules,  ARINC  suggested 
that  the  separate  tables  of  limited 
numbers  of  VHF  frequencies  for 
domestic  use  in  Alaska,  Hawaii  and  die 
West  Indies  be  eliminated.  The  domestic 
VHF  frequency  allocations  could  then 
be  combined  into  a  single  rule  section. 
The  frequencies  available  for  enroute 
communications  could  then  be 
presented  in  four  sections  (i.e.,  domestic 
VHF,  domestic  HF,  international  VHF, 
and  international  HF). 

35.  We  agree  that  there  is  no 
compelling  reason  to  maintain  separate 
tables  limiting  the  number  of  VHF 
frequencies  available  in  the  three 
subject  regions.  As  in  the  conterminous 
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U.S.  the  band  128.825-132.00  MHz  can 
be  made  available.  The  station 
eligibility  rules  and  licensing  process 
insure  frequency  coordination.  We 
further  agree  that  the  suggested  format 
of  four  distinct  rule  sections  describing 
the  frequencies  available  has  merit.  The 
format  appears  to  be  more  logical  and, 
although  a  few  individual  rule  sections 
will  be  lengthened,  the  rules  as  a  whole 
will  be  reduced  in  size.  Therefore,  we 
will  modify  the  proposed  rules  regarding 
frequency  availability  substantially  as 
suggested. 

36.  Because  of  the  considerable 
convenience  for  the  public,  AR1NC  also 
specifically  supported  our  proposal  to 
continue  listing  the  HF  frequencies 
available  by  geographic  area.  At  this 
point  we  wish  to  note  that  the  Final  Acts 
of  the  1978  Aeronautical  World 
Administrative  Radio  Conference  made 
substantial  revisions  to  the  HF  allotment 
plan  in  the  international  Radio 
Regulations  (Appendix  27).  These 
changes  are  scheduled  to  be 
implemented  beginning  February  1, 1983. 
We  will  implement  these  changes  in  a 
separate  proceeding.15 

37.  ARINC  indicated  that  it  appeared 
that  present  §  §  87.293(f)  and  87.295(a) 
relating  to  the  use  of  HF  frequencies  had 
been  inadvertently  omitted  from  the 
proposed  rules.  It  recommends  they  be 
reinstated.  Currently,  §  87.293(f)  states 
that  high  frequencies  will  not  regularly 
be  used  for  domestic  enroute 
communications  in  the  continental  U.S. 
(excluding  Alaska).  Since  there  are  no 
high  frequencies  made  available  for 
regular  enroute  use  in  the  continental 
U.S.,  we  felt  it  was  unnecessary  to 
include  such  a  statement  in  the  rules. 
However,  in  view  of  ARINC’s  comment 
and  in  the  hope  of  avoiding  any  possible 
confusion,  we  will  include  similar 
language  in  the  new  rules. 

38.  Section  87.295(a)  which  made  4654 
kHz  available  for  emergency  and 
backup  purposes  in  support  of  offshore 
drilling  operations  was  inadvertently 
omitted.  We  will  also  include  this 
subparagraph  in  the  new  rules. 

39.  AARI  suggested  that  all  the  VHF 
channels  in  the  band  128.825-132.00 
MHz  be  made  available  for  use  in 
Alaska  essentially  as  they  are  in  the 
conterminous  United  States.  As  we 
indicated  in  paragraph  35  above,  we  are 
adopting  this  recommendation  for 
Alaska  as  well  as  for  Hawaii  and  the 
West  Indies. 


“See  the  Notice  of  Proposed  Rule  Making,  PR 
Docket  No.  80-758,  adopted  December  18, 1980.  FCC 
80-752.  46  FR  9665.  The  final  Report  and  Order  in  PR 
Docket  No.  80-756  will  reconcile  the  amendments 
made  in  the  instant  proceeding  with  the  rule  section 
designations  and  structure  proposed  in  the  NPRM  in 
PR  Docket  No.  80-758. 


40.  AARI  also  noted  that  the  wording 
of  new  §  87.295(a)  is  more  restrictive 
regarding  the  use  of  enroute  frequencies 
by  Alaskan  stations  than  the  present 
language  contained  in  §  87.297(b).  We 
concur  with  AARI’s  view  that  the 
existing  language  authorizes  a  wider 
variety  of  service  to  the  aviation  public. 
Therefore,  we  will  revise  the  language  of 
the  new  rule  to  conform  with  the 
existing  provision  in  §  87.297(b). 

41.  API  fears  that  our  proposal  for  two 
additional  frequencies  for  use  by  small 
aircraft  operators  for  local  area  service 
without  the  one  licensee  per  location 
restriction  may  be  insufficient.  It 
recommends  further  consideration  of  the 
allocation  of  additional  frequencies  for 
this  purpose.  However,  we  feel  it  is 
premature  to  consider  allocation  of  more 
than  the  two  frequencies  proposed  for 
uncoordinated  local  area  enroute 
service.  Some  period  for  evaluation  of 
the  effect  and  usage  of  these  new 
frequencies  is  necessary  before  we  can 
consider  allocating  additional 
frequencies. 

Commission  Action 

42.  For  the  reasons  indicated  above, 
we  are  amending  Part  87  of  the  rules 
substantially  as  proposed.  As  we  also 
indicated  in  our  discussion  of  the 
comments  above,  we  are  incorporating 
in  the  final  rules  a  number  of 
suggestions  and  recommendations 
received  in  response  to  the  NPRM.  Thus, 
this  action  will  (a)  simplify  and  clarify 
the  rules  regarding  aeronautical  enroute 
stations,  and  (b)  provide  two  additional 
frequencies  for  local  area  enroute 
service  for  relatively  small  aircraft 
operating  agencies  without  regard  to  the 
one  licensee  per  location  restriction. 

43.  Regarding  questions  on  matters 
covered  in  this  document  contact  Robert 
McNamara,  (202)  632-7175. 

44.  Accordingly,  it  is  ordered,  That 
under  the  authority  contained  in 
Sections  4(i)  and  303(b)  and  (r)  of  the 
Communications  Act  of  1934,  as 
amended,  the  Commission's  rules  are 
amended  as  set  forth  in  the  attached 
Appendix,  effective  August  31, 1981. 

45.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 

(Secs.  4,  303,  307, 48  Stat.,  as  amended,  1068, 
1082, 1083;  47  U.S.C.  154,  303,  307) 

Federal  Communications  Commission. 
William  |.  Tricarico, 

Secretary. 

Appendix 

Part  87  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  87— AVIATION  SERVICES 

1.  Section  87.235  is  amended  by 
designating  the  existing  paragraph  “(a)" 
and  adding  a  new  paragraph  (b)  to  read 
as  follows: 

§  87.235  Frequencies  available. 

(a)  *  *  * 

(b)  In  addition,  the  following 
frequencies  are  available  in  the  Public 
Mobile  Radio  Services  (Part  22)  to 
airborne  stations  for  communications 
with  land  mobile  stations  which  are 
interconnected  to  the  nationwide  public 
telephone  system: 


Base  station  frequencies 
(MHz) 

Working 

channel 

designa¬ 

tions 

Mobile  and 
auxiliary  test 
station 
frequencies 
(MHz) 

454  675  1 . 

454.700 . . 

6 

459.000 

454.725 . 

7 

459.725 

454.750 . 

5 

459.750 

454.775 . 

6 

459.775 

454.600 . .. . 

4 

459.600 

454.625 . 

9 

459.825 

454.850 . 

3 

459.850 

454.875 . 

10 

459.875 

454.900 . 

2 

459.900 

454.925 . 

11 

1 

459.925 

454.950 . . . 

459.950 

454.975 . .. . 

12 

489.975 

1  This  frequency  is  to  be  associated  with  each  of  the  base 
station  channels  listed  herein  and  is  to  be  used  exclusively 
as  a  signaling  channel  for  calling  airborne  stations. 


2.  Section  87.291  is  revised  to  read  as 
follows: 

§  87.291  Scope  of  service. 

(a)  Aeronautical  enroute  stations  shall 
provide  communications  for  the 
operational  control  of  aircraft  along 
domestic  or  international  air  routes  by 
the  aircraft  operating  agency. 
Operational  control  communications 
relate  to  the  safe,  efficient  and 
economical  operation  of  aircraft,  such  as 
fuel,  weather,  position  reports,  aircraft 
performance,  essential  services  and 
supplies,  and  the  like.  Public 
correspondence  is  not  permitted. 

(b)  Service  shall  be  provided  to  any 
aircraft  station  licensee  who  makes 
cooperative  arrangements  for  the 
operation,  maintenance  and  liability  of 
the  stations  which  are  to  furnish  enroute 
service.  In  emergency  or  distress 
situations  service  shall  be  provided 
without  prior  arrangements. 

(c)  Except  in  Alaska,  only  one 
aeronautical  enroute  station  licensee 
will  be  authorized  at  any  one  location. 

In  Alaska,  only  one  aeronautical  enroute 
station  licensee  in  the  domestic  service 
and  one  aeronautical  enroute  station 
licensee  in  the  international  service  will 
be  authorized  at  any  one  location. 
(Because  enroute  stations  may  provide 
service  over  a  large  area  containing  a 
number  of  air  routes  or  only  provide 
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communications  in  the  local  area  of  an 
airport,  location  here  means  the  area 
which  can  be  adequately  served  by  the 
particular  station.) 

(d)  In  Alaska,  domestic  frequencies  in 
the  aeronautical  enroute  service  are 
available  for  assignment  only  to  stations 
which  serve  scheduled  air  carriers. 
Applicants  must  show  that  the  station 
will  provide  communications  only  along 
routes  served  by  the  scheduled 
operations  of  such  carriers. 

3.  Section  87.293  is  revised  to  read  as 
follows: 

§  87.293  Frequencies  available  for 
domestic  VHF  service. 

(a)  Frequencies  in  the  128.825-132.00 
MHz  band  are  available  to  serve 
domestic  routes.  Frequency  assignments 
are  based  on  25  kHz  channel  spacing. 
Proposed  operations  must  be  compatible 
with  existing  operations  in  the  band. 

(b)  A  system  or  network  of 
interconnected  enroute  stations  which 
provide  communications  over  an  air 
route(s)  may  employ  offset  carrier 
techniques  on  the  frequencies  listed  in 
paragraph  (a).  The  carrier  frequencies  of 
the  individual  transmitters  shall  not  be 
offset  by  more  than  ±8  kHz.  Prior  to  the 
use  of  offset  techniques,  the  Commission 
must  be  notified  by  letter  of  the  precise 
offset  from  the  authorized  frequency. 

(c)  The  frequencies  122.825  and 
122.875  MHz  are  available  for 
assignment  to  enroute  stations  which 
provide  local  area  service  to  aircraft 
approaching  or  departing  a  particular 
airport.  These  frequencies  may  be 
assigned  without  regard  to  the  one 
licensee  per  location  restriction 
contained  in  §  87.291(c).  However,  these 
two  frequencies  may  be  authorized  only 
to  enroute  stations  operated  by 
organizations  solely  operating  aircraft 
with  a  capacity  of  up  to  56  passengers  or 
18,000  pounds. 

(d)  In  Alaska,  the  frequencies  131.5, 
131.6, 131.8  and  131.9  MHz  may  be 
assigned  to  aeronautical  enroute 
stations  without  regard  to  the 
restrictions  contained  in  §  87.291  (c)  and 
(d). 

(e)  121.5  MHz,  the  universal  air- 
ground  emergency  and  distress 
frequency,  may  be  assigned  only  if  an 
enroute  frequency  is  assigned  and 
available  for  use. 

4.  Section  87.295  is  revised  to  read  as 
follows: 


§  87.295  Frequencies  available  for 
domestic  HF  service. 

(a)  Regular  use  of  high  frequencies  for 
aeronautical  enroute  (or  any 
areonautical  mobile  (R)) 
communications  in  the  domestic  service 
within  the  continental  United  States 
(excluding  Alaska)  will  not  be 
permitted. 

(b)  The  carrier  frequency  4654  kHz  is 
available  for  assignment  for  emergency 
and  backup  to  serve  aircraft  operating  in 
support  of  offshore  drilling  operations  in 
open  waters  beyond  the  range  of  VHF 
propagation  on  the  condition  that 
harmful  interference  will  not  be  caused 
to  services  operating  in  accordance  with 
the  Table  of  Allocations. 

(c)  Alaska.  The  following  frequencies 
are  available  for  assignment  to  serve 
domestic  air  routes  in  the  indicated  area 
of  Alaska: 

(1)  Throughout  Alaska:  The 
frequencies  2861  kHz  and  5631  kHz 
(which  are  shared  with  the  Federal 
Aviation  Administration)  may  be 
assigned  where  an  applicant  shows  the 
need  for  service  not  provided  by  the 
FAA. 

(2)  Aleutian  Islands  (kHz):  2,924, 

3,446,  6,568, 10,057, 11,295,  and  11,319. 

(3)  Central  Alaska  (west  of  141°  W. 
longitude)  (kHz):  2,924,  3,481,  5,547,  and 
6,617. 

(4)  Southeastern  Alaska  (east  of  141° 
W.  longitude)  (kHz):  2,875  (daytime 
only),  2,910, 16  6,568,  and  10,041. 

(5)  The  following  frequencies  are 
available  to  enroute  stations  in  Alaska 
without  regard  to  the  restrictions 
contained  in  Section  87.291  (c)  or  (d) 
(kHz):  3,411,  4383.8, 17  4,668,  and  4,693 
(daytime  only). 

These  frequencies  also  may  be  used 
for  communications  between  enroute 
stations  concerning  matters  directly 
affecting  aircraft  with  which  they  are 
engaged.  Enroute  stations  located  at  an 
uncontrolled  airport  shall  not  transmit 
information  concerning  runway,  wind  or 
weather  conditions  during  the  operating 
hours  of  an  aeronautical  advisory 
station  (unicorn). 

16  Power  is  limited  to  325  watts  unless  a  showing 
is  made  that  additional  power  is  required  and 
harmful  interference  will  not  be  caused  to  any 
service  or  station. 

17  This  frequency  may  be  used  for  emergency 
communications  with  any  other.authorized  radio 
station  in  Alaska.  However,  no  airborne  operations 
are  permitted.  Maximum  power  is  limited  to  150 
watts  PEP. 
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5.  Section  87.297  is  revised  to  read  as 
follows: 

$  87.297  Frequencies  available  for 
international  VHF  service. 

Frequencies  in  the  128.825-132^)00 
MHz  band  are  available  to  enroute 
stations  serving  international  flight 
operations.  Frequency  assignments  are 
based  on  25  kHz  channel  spacing. 
Proposed  operations  must  be  compatible 
with  existing  operations  in  the  band. 

6.  Section  87.299  is  revised  to  read  as 
follows: 

§  87.299  Frequencies  available  for 
international  HF  service. 

High  frequencies  available  to  enroute 
stations  serving  international  flight 
operations  on  die  Major  World  Air 
Route  Areas  (MWARA’S)  as  defined  in 
the  international  Radio  Regulations  and 
the  International  Civil  Aviation 
Organization  (ICAO)  Assignment  Plan 
are  as  follows: 

(a)  Central  East  Pacific  (CEP)  (kHz): 
3467,  5554,  5603,  8931, 8875, 13,338,  and 
17,909  (Secondary). 

(b)  Central  West  Pacific  (CWP)  (kHz): 
2896,  6631, 4675,  5505, 13,296,  and  17.909. 

(c)  North  Pacific  (NP)  (kHz):  2910, 
5589,  8938, 13,264,  and  17,909. 

(d)  South  Pacific  (SP)  (kHz):  2945, 

5638, 13,304,  and  17,909  (Secondary). 

(e)  North  Atlantic  (NA)  (kHz):  2868, 
2931,  2945,  2987,  5610,  5673,  8945,  5638, 
8854,  8889, 13,288, 13,328, 13,352,  and 
17,965  (Secondary). 

(f)  Europe  (EU)  (kHz):  2910,  3467,  468a 
5554,  5582,  8931,  6568,  8875, 11,303,  and 
17,965  (Secondary). 

(g)  South  America-West  (SAM-1) 
(kHz):  2889,  4696,  6666,  8826, 11,343,  and 
17,925  (Secondary). 

(h)  South  America-East  (SAM-2) 
(kHz):  2910,  5582,  8847, 11,327, 13,32a 
and  17,925  (Secondary). 

(i)  South  Atlantic  (SA)  (kHz):  3432, 
2875, 18 6610,  6680,  8882, 10,049, 13,344, 
and  17,925  (Secondary). 

(j)  South  East  Asia  (SEA)  (kHz):  2987. 
5673,  868,  8882, 13,312,  and  17,965. 

(k)  Far  East  (FE)  (kHz):  2868,  2987, 
5624,  5645,  8840, 19  8868, 13,288, 13,312, 
and  17,965. 

(l)  Middle  East  (ME)  (kHz):  3404,  3446. 


"Limited  to  south  of  30’  north  latitude. 
“Use  in  ICAO  Network  SEA-2  is  on 
noninterference  basis. 
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5603. 6624,  8847, 100,091, 13,336.  and 
17,965  (Secondary). 

(m)  Africa-West  (NSA-1)  (kHz):  3411, 
5519, 13,304,  8826,  and  17,925 
(Secondary). 

(n)  Africa-East  (NSA-2)  (kHz):  2966. 
3481,  5505,  6540,  6561,  8959, 10,025, 

13,280, 13,336,  and  17,925  (Secondary). 

(o)  Caribbean  (CAR)  (kHz):  2952,  2966, 
5484,  5568,  6540,  6561,  6568,  8840,  8959, 
10,017, 11,343, 11,367, 13,320,  and  17,925 
(Secondary). 

§87.301  [Removed] 

8.  Section  87.301  is  removed. 

§  87.303  [Removed] 

9.  Section  87.303  is  removed. 

§87.305  [Removed] 

10.  Section  87.305  is  removed. 

§  87.307  [Removed] 

11.  Section  87.307  is  removed. 

(FR  Doc.  81-22126  filed  7-28-81: 8:45  am) 

BILLING  CODE  6712-01-M 


Proposed  Rules 


Federal  Register 
Vol.  46,  No.  145 
Wednesday,  July  29,  1981 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
[File  No.  782  3078] 

Aldens,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Chicago,  Illinois 
mail  order  house  to  cease,  in  connection 
with  the  collection  of  debts,  improperly 
contacting  consumers  or  third  parties. 
Except  to  advise  consumers  of  legal 
remedies  usually  taken  to  collect  debts, 
the  firm  would  be  prohibited  from 
communicating  with  consumers  who 
have  written  the  firm  indicating  that 
they  will  not  pay  the  debt  or  wish  no 
further  contact  regarding  the  debt. 
Additionally,  for  a  five-year  period,  the 
order  would  require  the  insertion  of  a 
prescribed  statement  in  all  charge 
account  agreements  which  states  that 
the  company  will  limit  discussions  with 
third  parties  to  information  necessary  to 
locate  the  consumer.  The  order  also 
provides  that  should  the  Commission 
promulgate  a  trade  regulation  rule 
applicable  to  the  firm’s  third  party 
contacts,  compliance  with  that  rule  will 
be  considered  part  of  the  order. 
date:  Comments  must  be  received  on  or 
before  September  28, 1981. 
address:  Comments  should  be  directed 
to:  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  St.  and 
Pennsylvania  Ave.,  NW.,  Washington, 
D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/P,  James  H.  Sneed,  Washington, 
D.C.  20580.  (202)  523-3727. 

SUPPLEMENTARY  information:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 


Commission  Act,  38  Stat.  721, 15  U.S.C. 

46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  and  an  explanation 
thereof,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
§  4.9(b)(l4)  of  the  Commission’s  rules  of 
practice  (16  CFR  4.9(b)(14)). 

[File  No.  782-3078] 

Aldens,  Inc.;  Agreement  Containing 
Consent  Order  To  Cease  and  Desist 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Aldens, 

Inc.,  a  corporation,  and  it  now  appearing 
that  Aldens,  Inc.,  hereinafter  sometimes 
referred  to  as  proposed  respondent,  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Aldens,  Inc.  by  its  duly  authorized 
officer  and  its  attorneys,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  any  facts  (other  than  jurisdictional 
facts)  which  are  alleged  in  the  attached 
draft  complaint  are  true,  or  that  any  law 
has  been  violated. 

2.  Proposed  respondent  Aldens,  Inc.  is 
a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Illinois,  with  its 
principal  office  and  only  place  of 
business  located  at  5000  West  Roosevelt 
Road,  Chicago,  Illinois  60607. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  official  record  of  the 
proceeding  unless  and  until  it  is 


accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released;  and 
such  acceptance  may  be  withdrawn  by 
the  Commission  if  comments  or  views 
submitted  to  the  Commission  disclose 
facts  or  considerations  which  indicate 
that  the  Order  contained  in  the 
agreement  is  inappropriate,  improper  or 
inadequate. 

5.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  shall  become  final 
and  may  be  altered,  modified  or  set 
aside  in  the  same  manner  and  within  the 
same  time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service  on  proposed  respondent 
Mailing  of  the  complaint  and  decision 
containing  the  agreed  to  Order  to  the 
undersigned  officer  at  proposed 
respondent’s  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

6.  Proposed  respondent  had  read  the 
proposed  complaint  and  Order 
contemplated  hereby,  and  it 
understands  that  once  the  Order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports  showing 
that  it  has  fully  complied  with  the  Order, 
and  that  it  may  be  liable  for  a  civil 
penalty  in  the  amount  provided  by  law 
for  each  violation  of  the  Order  after  it 
becomes  final.  Proposed  respondent 
may  not  be  held  liable  if  it  clearly 
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demonstrates  that  the  non-compliance 
was  not  intentional  and  resulted  from  a 
bona  fide  error  notwithstanding  the 
maintenance  of  procedures  reasonably 
adapted  to  avoid  any  such  error. 

Order 

Definition 

For  the  purposes  of  this  Order,  the 
term  “consumer”  shall  mean  any  natural 
person  obligated  or  allegedly  obligated 
to  pay  any  debt. 

I 

It  is  ordered,  That  respondent,  Aldens, 
Inc.,  a  corporation,  its  successors  and 
assigns,  and  respondent's  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  collection  or 
attempted  collection  of  any  consumer 
debt,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  as  amended,  do 
forthwith  cease  and  desist  from: 

1.  Communicating  with  any  consumer 
without  the  prior  consent  of  the 
consumer  given  directly  to  respondent  at 
the  time  of  the  attempt  to  collect  any 
debt,  or  the  express  permission  of  a 
court  of  competent  jurisdiction  if: 

(a)  Such  communication  is  at  any 
unusual  time  or  place,  or  a  time  or  place 
known  (or  which  should  be  known)  by 
respondent  to  be  inconvenient  to  the 
consumer,  including  the  consumer's 
place  of  employment,  if  respondent 
knows  or  has  reason  to  know  that  the 
consumer’s  employer  prohibits  the 
consumer  from  receiving  such 
communication;  or 

(b)  Respondent  knows  the  consumer 
is  represented  by  an  attorney  acting  on 
behalf  of  and  in  the  name  of  the 
consumer  with  respect  to  such  debt,  and 
has  knowledge  of  or  can  readily 
ascertain  such  attorney’s  name  and 
address:  Provided,  however,  That 
respondent  is  permitted  to  communicate 
directly  with  the  consumer  if  the 
attorney  fails  to  respond,  within  a 
reasonable  period  ot  time,  to  a 
communication  from  respondent,  or  the 
attorney  consents  to  direct 
communication  with  the  consumer. 

2.  Communicating  with  any  consumer 
if  the  consumer  has  notified  respondent 
in  writing  that  he  or  she  refuses  to  pay 
the  debt,  or  wishes  respondent  to  cease 
further  communication,  except: 

(a)  As  reasonably  necessary  to  inform 
the  consumer  that  respondent  may 
invoke  specified  remedies  which  are 
ordinarily  invoked  by  respondent;  or 

(b)  To  advise  the  consumer  that 
respondent  will  cease  further 
communication. 


3.  Failing  to  comply  with  the  terms  of 
the  following  statement  which  shall 
appear  as  a  contract  provision  in  all  of 
respondent’s  charge  account  agreements 
for  a  period  of  five  (5)  years,  beginning 
no  later  than  six  (6)  months  after  this 
Order  becomes  final: 

In  the  course  of  collecting  or  attempting  to 
collect  any  debt  arising  from  this  charge 
agreement,  Aldens  will  not  discuss  or 
threaten  to  discuss  my  debt  with  any  person 
other  than  me  or  my  attorney,  without  my 
written  consent  (given  at  the  time  of  the 
attempt  to  collect)  unless  permitted  by  a 
court.  However,  Aldens  may  contact  other 
person  without  mentioning  any  debt,  if  that  is 
necessary  to  locate  me.  This  provision  does 
not  limit  Aldens’  right  to  contact  its  attorneys 
or  debt  collection  and  credit  reporting 
agencies,  when  permitted  by  law. 

(a)  This  provision  shall  be  printed 
clearly  and  conspicuously  in  the  same 
size  type  as  are  the  other  provisions  of 
the  agreement. 

(b)  The  term  “collecting  or  attempting 
to  collect  any  debt,”  as  used  in  the 
above  statement,  shall  not  include 
contacts  by  respondent: 

(1)  With  a  credit  reporting  agency  for 
the  purpose  of  reporting  or  obtaining 
information; 

(2)  With  a  debt  collection  agency 
engaged  or  being  engaged  to  collect  the 
debt  in  question; 

(3)  With  any  person  with  the  written 
consent  of  the  consumer,  given  at  the 
time  of  the  attempt  to  collect; 

(4)  With  its  own  attorneys; 

(5)  With  third  persons  for  the  purpose 
of  acquiring  location  information  as 
provided  in  Paragraph  3(c)  of  this  Order; 
or 

(6)  Which  are  reasonably  necessary  to 
effectuate  a  post-judgment  judicial 
remedy. 

(c)  When  contacting  third  persons  to 
determine  the  location  of  the  consumer, 
respondent  shall: 

(1)  Request  information  only  as  to  the 
consumer’s  home  address,  home  phone 
number,  and  place  of  employment; 

(2)  Identify  itself  and  state  the 
purpose  of  the  contact  (i.e.,  Aldens  is 
trying  to  locate  the  consumer)  without 
stating  that  the  consumer  owes  any 
debt;  and 

(3)  Not  communicate  more  than  once 
with  any  such  person,  unless  it  is 
reasonably  believed  to  be  necessary. 

(d)  Upon  the  expiration  of  the  five  (5) 
year  period  provided  for  in  Paragraph 
(3)  of  this  Order,  respondent  shall 
continue  to  comply  with  the  terms  of  the 
statement  contained  in  that  paragraph. 

II 

It  is  further  ordered,  That: 

4.  In  the  event  that  the  Federal  Trade 
Commission  promulgates  a  valid  trade 


regulation  rule  applicable  to 
respondent’s  third  party  contact 
activities,  then  compliance  with  that 
rule  shall  be  deemed  compliance  with 
Paragraph  (3)  of  this  Order. 

5.  Respondent  shall  deliver  a  copy  of 
this  Order  to  cease  and  desist  to  all 
present  and  future  personnel  of  its 
collection  staff  who  are  engaged  in  the 
preparation  or  use  of  materials  and 
procedures  to  be  used  in  connection 
with  the  training  of  personnel  or  the 
actual  day-to-day  operation  of 
respondent’s  collection  activities,  and 
shall  secure  a  signed  statement 
acknowledging  receipt  of  said  Order 
from  each  such  person. 

6.  Respondent  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
respondent  such  as  dissolution, 
assignment  or  sale,  resulting  in  the 
emergency  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  which  may  affect 
compliance  obligations  arising  out  of  the 
Order. 

7.  Respondent  shall,  within  sixty  (60) 
days  after  service  upon  it  of  this  Order, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order 

Aldens,  Inc.;  Analysis  of  Proposed 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
Agreement  Containing  a  Consent  Order 
to  Cease  and  Desist  from  Aldens,  Inc., 
5000  West  Roosevelt  Road,  Chicago, 
Illinois  60607. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 
The  agreement  states  that  it  is  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  complaint. 

The  complaint  which  led  to  the 
proposed  order  to  cease  and  desist 
alleges  violations  of  Section  5  of  the 
FTC  Act  in  connection  with  the 
collection  of  allegedly  delinquent  charge 
accounts.  In  particular,  Aldens  is 
charged  with  threatening  to  contact  the 
alleged  debtor’s  friends,  relatives, 
neighbors,  and  employers,  as  well  as 
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local  merchants  with  whom  the 
consumer  might  do  business,  in 
attempting  to  collect  an  account.  The 
complaint  also  alleges  that  Aldens 
actually  did  contact  many  of  these  third 
parties,  who  had  no  obligation  to  pay 
the  amounts  at  issue,  once  and 
sometimes  twice  when  the  first  contact 
failed  to  result  in  payment.  During  these 
contacts  Aldens  frequently  revealed  not 
only  that  it  was  attempting  to  collect  a 
debt,  but  also  the  details  of  the  account 
in  question.  The  complaint  further 
claims  that  Aldens’  personnel  used  both 
telephone  calls  and  a  number  of 
preprinted  form  letters,  (attached  to  the 
complaint)  to  make  such  contacts. 

In  the  proposed  consent  order,  Aldens 
has  agreed  that,  in  the  course  of 
attempting  to  collect  any  debt,  unless  it 
receives  the  express  consent  of  the 
consumer  or  permission  from  a  court  at 
the  time  of  collection,  it  will  not  contact 
any  consumer  (1)  at  any  unusual  or 
inconvenient  time  or  place,  or  at  the 
consumer’s  place  of  employment  (if  it 
has  reason  to  know  that  the  consumer’s 
employer  does  not  permit  its  employees 
to  receive  such  calls  while  on  the  job), 
or  (2)  if  it  knows  the  consumer  has 
engaged  an  attorney  to  represent  him  or 
her  in  the  matter. 

Aldens  also  has  agreed  not  to  contact 
any  consumer  who  writes  to  it  about  a 
particular  debt  and  states  that  he  or  she 
refuses  to  pay  or  wishes  Aldens  to  cease 
all  communication  about  the  debt.  The 
order  does  not  prevent  Aldens  from 
seeking  whatever  legal  remedies  it  may 
have  to  collect  the  debt  in  question. 
Under  the  order  Aldens  may  inform 
consumers  of  those  remedies  which  it 
ordinarily  invokes. 

For  a  period  of  five  years,  Aldens  will 
insert  a  new  provision  in  all  of  its  charge 
account  agreements.  That  provision  will 
inform  its  customers  that,  in  attempting 
to  collect  any  debt  resulting  from  the 
charge  agreement,  Aldens  will  not 
discuss  or  threaten  to  discuss  that  debt 
with  any  third  party,  unless,  at  the  time 
of  collection,  the  consumer  gives  his  or 
her  written  consent  or  a  court  permits  it. 
However,  Aldens  may  contact  third 
parties  when  such  is  necessary  to  locate 
the  consumer,  as  long  as  Aldens  does 
not  mention  that  the  consumer  owes  a 
debt  or  that  Aldens  is  attempting  to 
collect  it.  This  contract  provision  does 
not  limit  Aldens’  right  to  contact  its 
attorneys,  debt  collection  agencies  or 
credit  reporting  agencies,  when 
permitted  by  law.  Under  the  order, 
Aldens  also  has  agreed  to  comply  with 
the  terms  of  the  contract  provision,  even 
after  the  expiration  of  the  five  year 
period. 

In  the  future,  when  Aldens  contacts 
third  parties  in  order  to  locate 


consumers,  Aldens  has  agreed  that  it 
may  only  request  the  consumer’s  home 
address,  home  phone  number,  and  place 
of  employment,  may  only  state  that  it  is 
trying  to  locate  the  consumer,  and  may 
not  communicate  more  than  once  with 
any  third  party,  unless  Aldens 
reasonably  believes  it  to  be  necessary. 

The  order  also  provides  that,  should 
the  Commission  promulgate  a  valid 
trade  regulation  rule  applicable  to 
Aldens’  third  party  contacts,  compliance 
with  that  rule  will  be  considered 
compliance  with  the  part  of  the  order 
which  concerns  those  contacts. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Carol  M.  Thomas, 

Secretary. 

[FR  Doc.  81-22157  Filed  7-28-81;  8:45  am] 
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16  CFR  Part  13 

[Docket  No.  9142] 

Lehigh  Portland  Cement  Co.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order,  accepted  subject  to  final 
Commission  approval,  would  require  an 
Allentown,  Pennsylvania  corporation 
engaged  in  the  production  of  cement, 
among  other  things,  to  divest,  in 
accordance  with  the  terms  of  the  order, 
the  Universal  plant  at  Hannibal, 
Missouri  and  three  mid-western  state 
distribution  facilities.  The  order  would 
also  bar  the  company  for  specified  time 
periods,  from  making  certain 
acquisitions  in  prescribed  areas,  without 
prior  Commission  approval. 

DATE:  Comments  must  be  received  on  or 
before  September  28, 1981. 

ADDRESS:  Comments  should  be  directed 
to:  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  St.  and 
Pennsylvania  Ave.,  NW.,  Washington, 
D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/C,  Benjamin  Sharp,  Washington, 
D.C.  20580.  (202)  523-3601. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  3.25(f)  of  the  Commission's 
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rules  of  practice  (16  CFR  3.25(f)),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist  and  an 
explanation  thereof,  having  been  filed 
with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission’s  rules  of 
practice  (16  CFR  4.9(b)(14)). 

[Docket  No.  9142] 

Lehigh  Portland  Cement  Co„  and  United 
States  Steel  Corp.;  Agreement 
Containing  Consent  Order 

The  Federal  Trade  Commission 
having  issued  its  complaint  charging  the 
respondents  named  in  the  caption  hereof 
with  violation  of  Section  5  of  the  Federal 
Trade  Commission  Act  as  amended, 
and  Section  7  of  the  Clayton  Act  as 
amended,  and  the  respondents  having 
been  served  with  a  copy  of  that 
complaint  together  with  a  notice  of 
contemplated  relief,  respondent  Lehigh 
Portland  Cement  Company  (hereinafter 
“Lehigh”)  is  now  willing  to  enter  into  an 
agreement  containing  an  order  in 
settlement  of  the  above-captioned 
matter. 

It  is  hereby  agreed  by  and  between 
Lehigh,  its  duly  authorized  officer  and 
its  attorneys,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Lehigh  is  a  corporation  organized, 
existing  and  doing  business  under  the 
laws  of  the  State  of  Pennsylvania  with 
its  principal  office  located  at  718 
Hamilton  Mall,  Allentown,  Pennsylvania 
18105. 

2.  United  States  Steel  Corporation 
(hereinafter  “U.S.  Steel”)  is  a 
corporation  organized,  existing  and 
doing  business  under  the  laws  of  the 
State  of  Delaware  with  its  principal 
office  located  at  600  Grant  Street, 
Pittsburgh,  Pennsylvania  15230. 

3.  Lehigh  admits  all  the  jurisdictional 
facts  set  forth  in  the  Commission’s 
complaint  in  this  proceeding. 

4.  Lehigh  waives: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review  of 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Proposed  Rules 


proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  Lehigh,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Lehigh  that  the  law  has 
been  violated  as  alleged  in  the 
complaint  issued  by  the  Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  3.25(f)  of  the 
Commission’s  rules,  the  Commission 
may,  without  further  notice  to  Lehigh,  (1) 
issue  its  decision  containing  the 
following  order  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  Lehigh’s  address  as  stated  in 
this  agreement  shall  constitute  service. 
Lehigh  waives  any  right  it  might  have  to 
any  other  manner  of  service.  The 
complaint  may  be  used  in  contruing  the 
terms  of  the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  to  contradict  the  terms  of  the  order. 

8.  Lehigh  has  read  the  complaint  and 
the  order  contemplated  hereby.  It 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports  showing 
that  it  has  fully  complied  with  the  order. 
Lehigh  further  understands  that  it  may 
be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

1.  “Lehigh”  means  Lehigh  Portland 
Cement  Company,  a  corporation, 
organized,  existing  and  doing  business 
under  the  laws  of  the  State  of 
Pennsylvania  with  its  principal  office 
located  at  718  Hamilton  Mall, 


Allentown,  Pennsylvania  18105,  and  its 
subsidiaries  and  the  successors  and 
assigns  of  its  business.  For  the  purpose 
of  Paragraphs  III,  IV,  VI  and  VII  of  this 
Order  only,  “Lehigh"  also  includes 
Heidelberg  Cement,  Inc.  (hereinafter 
“HCI”),  a  corporation  organized, 
existing  and  doing  business  under  the 
laws  of  the  State  of  Delaware  with  its 
principal  office  located  at  100  West 
Tenth  Street,  Wilmington,  Delaware, 
and  its  subsidiaries  and  the  successors 
and  assigns  of  its  business,  and 
Heidelberger  Zement  Aktiengesellschaft 
(hereinafter  “Heidelberger”),  a 
corporation  organized,  existing  and 
doing  business  under  the  laws  of  the 
Federal  Republic  of  Germany,  with  its 
principal  office  located  at  Berliner 
Strasse  6,  6900  Heidelberg,  West 
Germany,  and  its  subsidiaries  and  the 
successors  and  assigns  of  its  business. 

2.  With  respect  to  any  business  entity 
named  herein,  “Subsidiary”  means  any 
corporation  in  which  such  named 
business  entity  owns  more  than  fifty 
percent  (50%)  of  the  outstanding  shares 
of  a  class  of  securities  having  voting 
power  to  elect  a  majority  of  the  Board  of 
Directors  of  the  corporation  (whether  or 
not  any  other  class  of  security  has  or 
might  have  voting  powers  by  reason  of 
the  happening  of  a  contingency). 

3.  “Cement”  means  portland  cement 
clinker  or  finished  portland  cement 
Types  I  through  V,  as  specified  by  the 
American  Society  for  Testing  and 
Materials.  Neither  masonry  cement, 
white  cement,  masonry  clinker,  not 
white  cement  clinker  is  included. 

4.  “Lehigh  Cement  Manufacturing 
Plant”  means  a  facility  which  is  then 
owned  by  Lehigh,  HCI  or  Heidelberger 
and  which  is  then  engaged  in  the 
manufacture  of  Cement  or  has  been 
engaged  in  the  manufacture  of  Cement 
within  the  immediately  preceding 
twelve  (12)  months.  For  any 
acquisition(s)  of  Assets  subject  to 
Paragraph  IV  of  this  Order,  “Lehigh 
Cement  Manufacturing  Plant”  shall  be 
determined  as  of  the  date  of  each  such 
acquisition  of  Assets. 

5.  “Plant  Area”  means  (i)  the  area 
included  within  the  States  of  Missouri, 
Iowa,  Minnesota,  Wisconsin,  and 
Illinois  so  long  as  a  Lehigh  Cement 
Manufacturing  Plant  is  located  within 
any  of  these  states  and  (ii)  each  area  in 
the  United  States  within  a  300  mile 
radius  of  any  Lehigh  Cement 
Manufacturing  Plant  (except  for  the 
facility  located  at  Buffington,  Indiana) 
not  located  within  such  states.  For  any 
acqui8ition(s)  of  Assets  subject  to 
Paragraph  IV  of  this  Order,  “Plant 
Area”  shall  be  determined  as  of  the  date 
of  each  such  acquisition  of  Assets. 


6.  With  respect  to  any  acquisition 
subject  to  Paragraph  IV  of  this  Order, 
“Assets”  means: 

(a)  Any  Cement  manufacturing  plant 
located  in  any  Plant  Area  other  than  a 
Cement  manufacturing  plant  that  has 
not  been  engaged  in  the  manufacture  of 
Cement  for  at  least  twelve  (12)  months 
immediately  preceding  its  acquisition; 

(b)  Any  Cement  distribution  terminal 
located  in  any  Plant  Area  other  than  a 
Cement  distribution  terminal  that  has 
not  been  used  as  a  Cement  distribution 
terminal  for  at  least  three  (3)  months 
immediately  preceding  its  acquisition;  or 

(c)  Any  equity  interest  in  a  business 
entity,  corporate  or  non-corporate  (other 
than  the  equity  securities  of  a  business 
entity  in  which  Lehigh  owned  an  equity 
interest  as  of  February  29, 1980),  which 
owns  a  facility  or  facilities  described  in 
(a)  or  (b)  above. 

7.  “U.S.  Steel”  means  United  States 
Steel  Corporation,  a  corporation 
organized,  existing  and  doing  business 
under  the  laws  of  the  State  of  Delaware 
with  its  principal  office  located  at  600 
Grant  Street,  Pittsburgh,  Pennsylvania 
15230. 

8.  “Hannibal  Plant"  means  the  Cement 
manufacturing  plant  located  at 
Hannibal,  Missouri  and  the  Cement 
distribution  terminals  located  at 
Summit,  Illinois,  Bettendorf,  Iowa  and 
St.  Louis,  Missouri,  all  of  which  Lehigh 
has  acquired  from  U.S.  Steel  together 
with  such  other  assets  associated  with 
the  plant  and  terminals  as  may  be 
necessary  for  the  plant  and  terminals  to 
operate  as  a  going  concern  and  a  viable 
competitor  in  the  production  and  sale  of 
Cement. 

I 

It  is  ordered,  That  within  two  (2) 
years  from  the  date  on  which  this  Order 
becomes  final,  Lehigh,  its  directors, 
officers,  employees,  and  agents  shall 
divest  absolutely  all  right,  title  and 
interest  in  the  Hannibal  Plant  together 
with  any  and  all  additions  and 
improvements  thereto.  Divestiture  shall 
be  made  to  an  acquirer  or  acquirers 
subject  to  the  prior  approval  of  the 
Federal  Trade  Commission. 

II 

It  is  further  ordered.  That  pending 
divestiture  of  the  assets  required  by 
Paragraph  I  of  this  Order,  Lehigh  shall 
not  cause  or  permit  the  wasting  or 
deterioration  of  such  assets,  in  any 
manner  which  may  impair  the 
marketability  or  viability  of  any  such 
assets,  except  for  normal  wear  and  tear 
or  in  the  ordinary  course  of  operation. 
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III 

It  is  further  ordered,  That  the 
divestiture  required  by  this  Order  shall 
not  be  made,  directly  or  indirectly,  to 
any  person  who,  at  the  time  of 
divestiture,  is  a  director,  officer, 
employee  or  agent  of,  or  is  otherwise 
under  the  control  or  direction  of,  Lehigh. 

IV 

It  is  further  ordered,  That,  for  a  period 
of  ten  (10)  years  from  the  date  on  which 
this  Order  becomes  final,  Lehigh  shall 
not  acquire  directly  or  indirectly, 
through  subsidiaries  or  otherwise, 
without  the  prior  approval  of  the  Federal 
Trade  Commission,  the  whole  or  any 
part  of  any  Assets,  located  in  any  Plant 
Area(s)  in  which  Lehigh,  at  the  time  of 
the  acquisition,  is  then  engaged  in  the 
manufacture  of  Cement  at  a  Lehigh 
Cement  Manufacturing  Plant. 

Provided,  however,  That  if  Lehigh 
acquires  any  Assets  which  are  located 
only  in  Plant  Area(s)  in  which  no  Lehigh 
facility  is  then  engaged  in  the 
manufacture  of  Cement,  but  in  which 
any  Lehigh  facility  has  been  engaged  in 
the  manufacture  of  Cement  within 
twelve  (12)  months  immediately 
preceding  such  acquisition  of  Assets, 
then  Lehigh  shall  not,  without  prior 
Commission  approval,  engage  in  the 
manufacture  of  Cement  at  such 
nonoperating  facility  or  facilities  for  a 
period  of  twelve  (12)  months  from  the 
date  of  such  acquisition  of  Assets  or  for 
a  period  of  ten  (10)  years  from  the  date 
on  which  this  Order  becomes  final, 
whichever  period  is  greater. 

Further  provided,  however,  That 
nothing  in  this  Paragraph  affects  the 
lawfulness,  under  the  antitrust  laws  of 
the  United  States,  of  any  acquisition  of 
Assets  by  Lehigh. 

V 

It  is  further  ordered,  That  within  one 
hundred  twenty  (120)  days  from  the  date 
on  which  this  Order  becomes  final,  and 
every  one  hundred  twenty  (120)  days 
thereafter  until  it  has  fully  complied 
with  Paragraph  I  of  this  Order,  Lehigh 
shall  submit  in  writing  to  the  Federal 
Trade  Commission  a  verified  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  or  has  complied  therewith. 
All  such  reports  shall  include,  in 
addition  to  such  other  information  and 
documentation  as  may  hereafter  be 
requested,  (a)  a  specification  of  the 
steps  taken  by  Lehigh  to  make  public  its 
desire  to  divest  the  assets  described 
herein,  (b)  a  list  of  all  persons  or 
organizations  to  whom  notice  of 
divestiture  has  been  given,  (c)  a 
summary  of  all  discussions  and 


negotiations  with  the  identity  and 
address  of  all  interested  persons  or 
organizations,  and  (d)  copies  of  all 
reports,  internal  memoranda,  offers, 
counteroffers,  communications  and 
correspondence  concerning  said 
divestiture. 

VI 

It  is  further  ordered.  That  within 
ninety  (90)  days  of  January  1, 1982,  and 
annually  thereafter  until  the  expiration 
of  the  prohibitions  in  Paragraph  IV  of 
this  Order,  Lehigh  shall  submit  in 
writing  to  the  Federal  Trade 
Commission  verified  reports  listing  all 
acquisitions  of  any  equity  interest  in, 
and  mergers  with,  any -business  entity, 
corporate  or  non-corporate,  engaged  in 
the  production  of  Cement  in  the  United 
States,  the  date  of  each  such  acquisition 
or  merger,  and  such  additional 
information  relating  thereto  as  may  from 
time  to  time  be  requested. 

VII 

It  is  further  ordered,  That  Lehigh  shall 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  corporate 
changes  which  may  affect  compliance 
obligations  arising  out  of  this  Order, 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  successor 
corporations. 

Lehigh  Portland  Cement  Company  and 
United  States  Steel  Corp.,  Docket  No. 
9142 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
entered  into  an  agreement  to  a  proposed 
consent  order  with  Lehigh  Portland 
Cement  Company  ("Lehigh")  in 
settlement  of  a  complaint  issued  against 
Lehigh. 

The  proposed  consent  order  is  being 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  underlying  the 
proposed  consent  order  alleged  that 
Lehigh’s  acquisition  of  the  assets  of  the 
Universal  Atlas  Division  (“Universal”) 
of  the  United  States  Steel  Corporation 
(“U.S.  Steel”)  violates  Section  7  of  the 
Clayton  Act  and  Section  5  of  the  Federal 
Trade  Commission  Act.  The  gravamen 
of  the  complaint  is  that  the  effect  of  the 
acquisition  may  be  substantially  to 
lessen  competition  or  to  tend  to  create  a 
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monopoly  in  the  sale  of  Portland  cement 
in  the  midwestem  United  States  where, 
prior  to  the  acquisition,  Lehigh  and 
Universal  were  direct  competitors.  The 
proposed  consent  order  discussed  here 
is  intended  to  remedy  the 
anticompetitive  aspects  of  the 
transaction. 

In  order  to  restore  competition  in  die 
manufacture  and  sale  of  portland 
cement  in  the  midwestem  United  States, 
the  proposed  order  provides  that  Lehigh 
divest  certain  of  the  assets  acquired 
from  U.S.  SteeL  In  addition,  the 
proposed  order  contains  a  10-year  ban 
on  certain  acquisitions. 

Under  the  proposed  order,  Lehigh  is 
required  to  divest  itself  of  the  principal 
competing  cement  facilities  acquired 
from  U.S.  Steel — the  Universal  plant  at 
Hannibal,  Missouri  and  the  three  active 
distribution  terminals  located  at  SL 
Louis,  Missouri,  Bettendorf.  Iowa,  and 
Summit,  Illinois.  These  cement  facilities 
are  all  located  in  the  relevant 
midwestem  cement  market.  These 
facilities,  along  with  any  and  all 
additions  and  improvements,  must  be 
divested  as  a  viable  going  concern 
within  two  years  from  the  date  on  which 
this  proposed  order  becomes  final.  The 
divestiture  is  subject  to  the  prior 
approval  of  the  Commission. 

The  proposed  order  also  prohibits 
Lehigh  from  making  certain  future 
acquisitions  in  the  cement  industry  for  a 
period  of  10  years  from  the  date  on 
which  the  order  becomes  final.  For 
purposes  of  the  acquisition  ban 
provisions,  reference  to  Lehigh  also 
includes  Heidelberg  Cement  Inc. 
(“HCI”),  and  Heidelberger  Zement  A.G. 
(“Heidelberger”).  Heidelberger  is  a 
leading  German  cement  company  which, 
through  its  interest  in  an  intermediate 
holding  company,  HCL  owns  a  majority 
interest  in  and  exercises  control  over 
Lehigh. 

First,  with  certain  limited  exceptions, 
Lehigh  may  not  without  prior  approval 
of  the  Commission,  acquire  a  cement 
plant  or  cement  distribution  terminal 
located  anywhere  within  a  five-state 
region  consisting  of  Missouri,  Iowa. 
Minnesota,  Wisconsin  and  Illinois.  This 
five-state  region  will  be  subject  to  the 
acquisition  ban  provisions  of  the  order 
whenever  Lehigh  owns  and  operates  a 
cement  manufacturing  plant  or  plants 
within  the  region.  In  the  event  that 
Lehigh  does  not  own  any  cement 
manufacturing  plant  in  that  region  that 
either  is  currently  operating  or  had  been 
operating  within  the  preceding  12 
months,  Lehigh  will  be  able  to  make  an 
acquisition  in  that  region  without  prior 
Commission  approval.  In  the  event  that 
Lehigh's  only  cement  plants  in  the  five- 
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state  region  are  plants  which  have  been 
closed  for  less  than  12  months,  Lehigh 
may  still  acquire  another  cement  facility 
in  that  region,  without  prior  Commission 
approval:  Provided,  That  the  Lehigh 
plants  closed  for  less  than  12  months  are 
not,  without  prior  Commission  approval, 
reopened  for  the  balance  of  the  10-year 
acquisition  ban  period  or  for  a  year  if 
the  ban  has  less  than  a  year  to  run. 

Second,  again  with  limited  exceptions, 
Lehigh  may  not,  without  prior  approval 
of  the  Commission,  acquire  a  cement 
plant  or  cement  distribution  terminal 
located  within  a  300-mile  radius  of 
certain  Lehigh  cement  plants.  This  300- 
mile  circle  treatment  applies  to  all 
Lehigh  plants  {other  than  the  facility 
located  at  Buffington,  Indiana)  located 
outside  the  five  enumerated  states, 
whether  presently  owned  by  Lehigh  or 
subsequently  acquired  by  it.  Once  again, 
if  a  Lehigh  plant  ceases  manufacturing 
cement  for  over  12  months,  the  region 
within  300  miles  of  the  closed  plant  is 
not  subject  to  the  moratorium  unless 
and  until  the  plant  resumes  operation. 
Similarly,  the  300-mile  moratorium  does 
not  apply  to  a  Lehigh  plant  that  has 
been  closed  for  less  than  12  months  at 
the  time  of  an  acquisition  provided  that 
the  closed  plant  is  not,  without  prior 
Commission  approval,  reopened  for  the 
balance  of  the  10-year  acquisition  ban 
period  or  for  a  year  if  the  ban  has  less 
than  a  year  to  run. 

The  moratorium  provisions  apply  only 
to  the  acquisition  of  cement  facilities 
that  have  been  operating  at  any  time 
within  the  preceding  12  months  (in  the 
case  of  cement  manufacturing  plants)  or 
three  months  (in  the  case  of  cement 
distribution  terminals).  If  a  plant  or 
terminal  has  been  closed  longer  than  12 
or  three  months,  respectively,  the  order 
does  not  prohibit  Lehigh  from  acquiring 
it.  These  prohibitions  also  extend  to 
acquisitions  of  equity  interests  in 
business  entities  which  own  cement 
plants  or  cement  distribution  terminals 
in  the  areas  described  above. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Carol  M.  Thomas, 

Secretary. 

|FR  Doc.  81-22158  Filed  7-28-81, 8:45  am) 
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16  CFR  Parts  801, 802  and  803 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 


ACTION:  Notice  of  proposed  rulemaking. 

summary:  These  proposed  rules  would 
amend  the  premerger  notification  rules, 
which  require  the  parties  to  certain 
mergers  or  acquisitions  to  file  reports 
with  the  Federal  Trade  Commission  and 
the  Department  of  Justice  and  to  wait  a 
specified  period  of  time  before 
consummating  such  transactions.  These 
reporting  and  waiting  period 
requirements  are  intended  to  enable  the 
antitrust  enforcement  agencies  to 
determine  whether  a  proposed  merger  or 
acquisition  might  violate  the  antitrust 
laws  if  consummated  and,  where 
appropriate,  to  seek  a  preliminary 
injunction  in  federal  court  to  prevent 
consummation.  Experience  with  the 
present  premerger  notification  rules  has 
disclosed  a  need  to  clarify  or 
reformulate  certain  provisions  and  to 
add  other  provisions  to  enable  the  rules 
better  to  fulfill  their  purposes.  These 
proposed  revisions  are  intended  to 
clarify  and  improve  the  effectiveness  of 
the  rules  and  of  the  Notification  and 
Report  Form. 

DATES:  Comments  must  be  received  on 
or  before  September  28, 1981. 
ADDRESSES:  Written  comments  should 
be  submitted  to  both  (1)  the  Secretary, 
Federal  Trade  Commission,  Room  172, 
Washington,  D.C.  20580  and  (2)  the 
Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice,  Room 
3214,  Washington,  D.C.  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  S.  Baruch,  Attorney,  or  Thomas 
F.  Hancock,  Attorney,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
Telephone:  (202)  523-3894. 
SUPPLEMENTARY  INFORMATION: 
Regulatory  Flexibility  Act 

The  proposed  amendments  to  the 
Hart-Scott-Rodino  premerger 
notification  rules  are  largely  technical, 
designed  to  resolve  confusion  and 
reduce  unnecessary  reporting.  They 
would  not  materially  expand  the 
coverage  of  the  premerger  notification 
rules,  nor  would  they  have  any 
significant  economic  impact  upon  any 
entities  affected  by  the  rules.  Therefore, 
pursuant  to  section  605(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
605(b),  as  added  by  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-354 
(September  19, 1980),  the  Federal  Trade 
Commission  has  certified  that  these 
proposed  rules  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Section  603  of  the  Administrative 
Procedure  Act,  5  U.S.C.  603,  requiring  an 


initial  regulatory  flexibility  analysis  of 
proposed  rules  is  therefore  inapplicable. 

Background 

Section  7  A  of  the  Clayton  Act  (“the 
Act"),  15  U.S.C.  18a,  as  added  by 
sections  201  and  202  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  acquisitions  of  assets  or  voting 
securities  to  give  advance  notice  to  the 
Federal  Trade  Commission  (hereafter 
referred  to  as  "the  Commission”)  and 
the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  (hereafter  referred 
to  as  “the  Assistant  Attorney  General") 
and  to  wait  certain  designated  periods 
before  the  consummation  of  such 
acquisitions.  The  transactions  to  which 
the  advance  notice  requirement  is 
applicable  and  the  length  of  the  waiting 
period  required  are  set  out  respectively 
in  subsections  (a)  and  (b)  of  section  7A. 
The  amendment  to  the  Clayton  Act  does 
not  change  the  standards  used  in 
determining  the  legality  of  mergers  and 
acquisitions  under  the  antitrust  laws. 

The  purposes  of  the  Act  have  been 
summarized  as  follows: 

The  legislative  history  suggests  several 
complementary  purposes  underlying  the  Act. 
First,  Congress  clearly  intended  to  eliminate 
the  large  "midnight  merger,”  which  is 
negotiated  in  secret  and  announced  just 
before,  or  sometimes  only  after,  the  closing 
takes  place.  Second,  Congress  wanted  to 
assure  that  large  acquisitions  were  subjected 
to  meaningful  scrutiny  under  the  antitrust 
laws.  Third,  Congress  provided  an 
opportunity  for  the  enforcement  agencies  to 
seek  a  court  order  enjoining  the  completion  of 
those  transactions  which  the  agencies 
deemed  to  present  significant  antitrust 
problems.  Finally,  Congress  sought  to 
facilitate  an  effective  remedy  where  a 
challenge  by  one  of  the  enforcement  agencies 
proved  successful.  Thus  the  Act  requires  that 
the  agencies  receive  prior  notification  of 
significant  acquisitions  between  sizeable 
parties,  provides  certain  tools  to  facilitate  a 
prompt  but  through  investigation,  assures  an 
opportunity  to  seek  a  preliminary  injunction 
before  the  parties  are  legally  free  to  complete 
the  transaction,  and  eliminates  the  problem 
of  unscrambling  the  assets  when  one  of  the 
agencies  obtains  an  order  enjoining 
consummation  of  the  acquisition.  (Third 
Annual  Report  to  Congress  by  the  Federal 
Trade  Commission  pursuant  to  section  201  of 
the  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  dated  December 
31, 1979,  at  p.  2.) 

Section  7A(d)(l)  of  the  Act,  15  U.S.C. 
18a(d)(l),  directs  the  Commission,  with 
the  concurrence  of  the  Assistant 
Attorney  General  and  by  rule  in 
accordance  with  5  U.S.C.  553,  to  require 
that  the  notification  be  in  such  form  and 
contain  such  information  and 
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documentary  material  as  may  be 
necessary  and  appropriate  to  determine 
whether  the  proposed  transaction  may, 
if  consummated,  violate  the  antitrust 
laws.  Section  7A(d}(2)  of  the  Act,  15 
U.S.C.  18a(d)(2),  grants  the  Commission, 
with  the  concurrence  of  the  Assistant 
Attorney  General  and  by  rule  in 
accordance  with  5  U.S.C.  553,  the 
authority  (A)  to  define  the  terms  used  in 
the  Act,  (B)  to  exempt  additional 
persons  or  transactions  from  the  Act’s 
notification  and  waiting  period 
requirements,  and  (C)  to  prescribe  such 
other  rules  as  may  be  necessary  and 
appropriate  to  carry  out  the  purposes  of 
section  7  A. 

On  December  15, 1976,  the 
Commission  issued  proposed  rules  and  a 
proposed  Notification  and  Report  Form 
to  implement  the  Act.  This  proposed 
rulemaking  was  published  in  the  Federal 
Register  of  December  20, 1976,  4,  FR 
55488.  Because  of  the  extensiveness  of 
public  comment,  it  became  clear  to  the 
Commission  that  some  substantial 
revisions  would  have  to  be  made  in  the 
original  rules.  On  July  25, 1977,  the 
Commission  determined  that  additional 
public  comment  on  the  rules  would  be 
desirable  and  approved  revised 
proposed  rules  and  a  revised  proposed 
Notification  and  Report  Form.  The 
revised  rules  and  Form  were  published 
in  the  Federal  Register  of  August  1, 1977, 
42  FR  39040.  Additional  changes  in  the 
revised  rules  and  Form  were  made  after 
the  close  of  the  comment  period.  The 
Commission  formally  promulgated  the 
final  rules  and  Form  and  issued  an 
accompanying  Statement  of  Basis  and 
Purpose  on  July  10, 1978.  The  Assistant 
Attorney  General  gave  his  formal 
concurrence  on  July  18, 1978.  The  final 
rules  and  Form  and  the  Statement  of 
Basis  and  Purposes  were  published  in 
the  Federal  Register  of  July  31, 1978,  43 
FR  33451,  and  became  effective  on 
September  5, 1978. 

The  rules  are  divided  into  three  parts 
which  appear  at  16  CFR  Parts  801,  802, 
and  803.  Part  801  defines  a  number  of 
the  terms  used  in  the  Act  and  rules  and 
explains  which  acquisitions  are  subject 
to  the  reporting  and  waiting  period 
requirements.  Part  802  contains  a 
number  of  exemptions  from  these 
requirements.  Part  803  explains  the 
procedures  for  complying  with  the  Act. 
The  Notification  and  Report  Form, 
which  is  completed  by  persons  required 
to  file  notification,  is  an  appendix  to 
Part  803  of  the  rules. 

Two  changes  have  been  made  in  the 
premerger  notification  rules  and  the 
Notification  and  Report  Form  since  they 
were  first  promulgated.  The  first  was  an 
increase  in  the  minimum  dollar  value 


exemption  contained  in  $  802.20  of  the 
rules.  This  amendment  was  proposed  in 
the  Federal  Register  of  August  10, 1979, 

44  FR  47099,  and  was  published  in  final 
form  in  the  Federal  Register  of 
November  21, 1979,  44  FR  60781.  The 
second  amendment  replaced  the 
requirement  that  certain  revenue  data 
for  the  year  1972  be  provided  in  the 
Notification  and  Report  Form  with  a 
requirement  that  comparable  data  be 
provided  for  the  year  1977.  This  change 
was  made  because  total  revenues  for 
the  year  1977  broken  down  by  Standard 
Industrial  Classification  (SIC)  codes 
became  available  from  the  Bureau  of  the 
Census.  The  amendment  appeared  in  the 
Federal  Register  of  March  5, 1980,  45  FR 
14205,  and  was  effective  May  3, 1980. 

Proposed  Changes  in  the  Premerger 
Notification  Rules 

Authority:  The  Federal  Trade  Commission 
proposes  these  amendments  to  the  premerger 
notification  rules  pursuant  to  section  7A(d)  of 
the  Clayton  Act,  15  U.S.C.  18a(d),  as  added 
by  section  201  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976,  Pub.  L 
94-435,  90  Stat  1390. 

1.  Inclusion  of  "Estate  of  a  Deceased 
Natural  Person"  Within  the  Definition 
of  the  Term.  “ Entity "  (§  801.1(a)(2)). 

Section  801.1(a)  of  the  rules  defines  a 
“person”  as  an  ultimate  parent  entity 
and  all  entities  which  it  controls.  The 
term  “entity,"  which  does  not  appear  in 
the  Act,  is  used  throughout  the  rules  and 
in  the  Notification  and  Report  Form  to 
refer  to  the  component  parts  of  the 
person  to  which  the  provisions  of  the 
Act  and  rules  apply.  Section  801.1(a)(2) 
contains  a  list  of  the  types  of 
organizational  units  which  are  included 
within  the  term  “entity.”  The 
Commission  proposes  to  add  “estate  of 
a  deceased  natural  person”  to  the  list  of 
such  units.  Such  an  estate  is  a  legally 
recognized  unit  possessing  some  of  the 
same  characteristics  as  other  units 
already  listed  under  the  rule,  including 
especially  the  ability  to  buy,  sell  and 
hold  assets  and  voting  securities.  The 
Commission  believes  the  change  to  be 
necessary  to  eliminate  any  confusion 
which  may  have  existed  previously  over 
whether  an  estate  can  be  a  person 
within  the  meaning  of  the  Act  in 
situations  where  the  estate  of  a 
deceased  natural  person  was  involved 
as  an  acquiring  or  an  acquired  party  in  a 
reportable  transaction. 

In  connection  with  this  change,  the 
Commission  also  proposes  to  make  two 
conforming  changes  in  §§  801.11(d)  and 
803.6(a)  of  the  rules.  Section  801.11 
explains  the  method  for  determining  the 
assets  of  a  person  for  purposes  of  the 
size-of-person  test.  Section  801.11(d) 
stipulates  that  no  assets  other  than 


investment  assets,  voting  securities,  and 
other  income-producing  property  shall 
be  included  in  determining  the  size  of  a 
natural  person.  This  subsection  would 
be  amended  to  apply  also  to  the  estate 
of  a  deceased  natural  person. 

Section  803.6(a)  lists,  for  various 
categories  of  reporting  persons,  who 
may  certify  the  Notification  and  Report 
Form  on  behalf  of  the  person  filing 
notification.  This  section  would  be 
amended  to  add  a  new  subparagraph 
(5),  to  provide  that  any  duly  authorized 
legal  representative  may  certify  the 
filing  where  the  person  filing  notification 
is  the  estate  of  a  deceased  natural 
person.  The  scope  of  the  term  “duly 
authorized  legal  representative” 
includes  such  commonly  used 
designations  as  “administrator,” 
“administratrix,”  “executor,”  and 
“executrix”  as  weli  as  any  less 
commonly  used  terms  for  individuals 
who  may  serve  the  same  function. 

PART  801— COVERAGE  RULES 

PART  803— TRANSMITTAL  RULES 

It  is  proposed  that  §§  801.1(a)(2)  and 
801.11(d)  be  amended  by  revising  them 
and  §  803.6(a)  by  adding  subparagraph 
(5)  to  read  as  follows: 

§801.1  Definitions. 

(a)  *  *  * 

(2)  Entity.  The  term  “entity”  means 
any  natural  person,  corporation, 
company,  partnership,  joint  venture, 
association,  joint-stock  company,  trust 
estate  of  a  deceased  natural  person, 
foundation,  fund,  institution,  society, 
union,  club  or  other  group  organized  for 
any  purpose,  whether  incorporated  or 
not,  wherever  located  and  of  whatever 
citizenship,  or  any  receiver,  trustee  in 
bankruptcy  or  similar  official  or  any 
liquidating  agent  for  any  of  the 
foregoing,  in  his  or  her  capacity  as  such: 
or  any  joint  venture  or  other  corporation 
which  has  not  been  formed  but  the 
acquisition  of  the  voting  securities  or 
other  interest  in  which,  if  already 
formed,  would  require  notification  under 
the  act  and  these  rules:  Provided, 
however,  that  the  term  “entity"  shall  not 
include  any  foreign  state,  foreign 
government  or  agency  thereof  (other 
than  a  corporation  engaged  in 
commerce),  nor  the  United  States,  any 
State  thereof,  or  any  political 
subdivision  or  agency  of  either  (other 
than  a  corporation  engaged  in 
commerce). 

§801.11  Annual  net  sales  and  total  assets. 

***** 

(d)  No  assets  of  any  natural  person  or 
of  any  estate  of  a  deceased  natural 
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person,  other  than  investment  assets, 
voting  securities  and  other  income- 
producing  property,  shall  be  included  in 
determining  the  total  assets  of  a  person. 

§  803.6  Certification. 

(a)*** 

(5)  In  the  case  of  the  estate  of  a 
deceased  natural  person,  by  any  duly 
authorized  legal  representative  of  such 
estate. 

***** 

2.  Conversion  (§  801.1(f)) 

The  Commission  proposes  that  the 
definition  of  “conversion”  in  §  801.1(f)(3) 
of  the  rules  should  be  broadened. 
Conversion  is  presently  defined  as  the 
exchange,  without  the  payment  of 
additional  consideration,  of  voting 
securities,  as  defined  in  §  801.1(f)(1), 
which  do  not  presently  give  the  owner 
or  holder  the  right  to  vote  for  directors 
of  the  issuer,  for  securities  which  do  so 
entitle  the  owner  or  holder. 

The  present  definition  is  too  narrow 
because  it  covers  only  cases  where 
voting  securities  which  do  not  give  the 
owner  or  holder  a  present  right  to  vote 
for  directors  are  exchanged  for  those 
which  do  give  this  right.  Occasionally, 
voting  securities  are  created  which 
entitle  the  owner  or  holder  to  vote  for 
directors  but  which  are  also  convertible 
into  other  securities  with  different 
voting  rights.  Under  the  present 
definition,  such  an  exchange  would  not 
be  a  conversion,  because  before  the 
exchange  the  securities  to  be  exchanged 
have  present  voting  rights.  As  a  result, 
the  special  provisions  of  §  801.30  would 
not  be  applicable  to  such  a  transaction. 
Section  801.30  applies  to  certain 
transactions,  including  conversions, 
where  the  acquired  person  does  not 
directly  participate  in  and  may  be 
hostile  to  the  acquisition.  To  prevent  the 
acquired  person  from  using  the 
provisions  of  the  Act  to  block  the 
transaction,  this  section  provides  that 
the  acquiring  person’s  filing  by  itself 
begins  the  waiting  period.  It  appears, 
however,  that  the  exercise  of  a  right  to 
exchange  such  securities  in  these 
circumstances  ought  to  be  covered  by 
§  801.30,  because,  as  in  the  other  kinds 
of  acquisitions  which  are  covered,  the 
acquired  person  may  be  unaware  of, 
and  may  even  be  hostile  to,  the 
exchange.  Under  the  proposed  new 
definition,  therefore,  whether  a 
transaction  is  a  conversion  turns  on 
whether  it  is  the  exercise  of  a  right 
inherent  in  the  ownership  of  any 
securities  to  exchange  them  for  other 
securities  which  presently  have  certain 
voting  rights.  The  use  of  the  word 
“exercise”  in  the  definition  is  intended 
to  distinguish  conversion  from  the 
automatic  maturation  of  an  inchoate 


right,  such  as,  for  example,  if  preferred 
shares  become  entitled  to  vote  because 
dividends  are  not  paid. 

The  proposed  definition  eliminates  all 
references  to  the  "payment  of  additional 
consideration.”  This  language  serves  no 
present  function  and  may  tend  to  be 
confusing.  Such  references  have  also 
been  eliminated  from  the  examples 
following  §  801.1(f). 

It  is  proposed  that  §  801.1(f)(3)  and 
examples  1  and  2  be  revised  and 
example  3  be  added  to  read  as  follows: 

§  801.1  Definitions. 

***** 

(f)  *  *  * 

(3)  Conversion.  The  term  “conversion” 
means  the  exercise  of  a  right  inherent  in 
the  ownership  or  holding  of  particular 
voting  securities  to  exchange  such 
securities  for  securities  which  presently 
entitle  the  owner  or  holder  to  vote  for 
directors  of  the  issuer  or  of  any  entity 
included  within  the  same  person  as  the 
issuer. 

Examples:  1.  The  acquisition  of  convertible 
debentures  which  are  convertible  into 
common  stock  is  an  acquisition  of  “voting 
securities.”  However,  §  802.31  exempts  the 
acquisition  of  such  securities  from  the 
requirements  of  the  act,  provided  that  they 
have  no  present  voting  rights. 

2.  Options  and  warrants  are  also  “voting 
securities”  for  purposes  of  the  act,  because 
they  can  be  exchanged  for  securities  with 
present  voting  rights.  Section  802.31  exempts 
the  acquisition  of  options  and  warrants  as 
well,  since  they  do  not  themselves  have 
present  voting  rights  and  hence  are 
convertible  voting  securities.  Notification 
may  be  required  prior  to  exercising  options 
and  warrants,  however. 

3.  Assume  that  X  has  issued  preferred  ' 
shares  which  presently  entitle  the  holder  to 
vote  for  directors  of  X,  and  that  these  shares 
are  convertible  into  common  shares  of  X. 
Because  the  preferred  shares  confer  a  present 
right  to  vote  for  directors  of  X,  they  are 
"voting  securities.”  (See  §  801.1(f)(1).)  They 
are  not  “convertible  voting  securities,” 
however,  because  the  definition  of  that  term 
excludes  securities  which  confer  a  present 
right  to  vote  for  directors  of  any  entity.  (See 

|  801.1(f)(2).)  Thus,  an  acquisition  of  these 
preferred  shares  issued  by  X  would  not  be 
exempt  as  an  acquisition  of  “convertible 
voting  securities.  ’  (See  $  802.31.)  If  the 
criteria  in  §  7A(a>  are  met,  an  acquisition  of 
X’s  preferred  shares  would  be  subject  to  the 
reporting  and  waiting  period  requirements  of 
the  act.  Moreover,  the  conversion  of  these 
preferred  shares  into  common  shares  of  X 
would  also  be  potentially  reportable,  since 
the  holder  would  be  exercising  a  right  to 
exchange  particular  voting  securities  for 
different  voting  securities  having  a  present 
right  to  vote  for  directors  of  the  issuer. 
Because  this  exchange  would  be  a 
"conversion,”  $  801.30  would  apply.  (See 
§  801.30(a)(6).) 

*  *  *  *  * 


3.  Acquiring  and  Acquired  Persons  in 
Mergers  and  Consolidations  (§  801.2). 

Two  of  the  most  basic  concepts  in  the 
Act  and  the  rules  are  those  of  acquiring 
and  acquired  person.  For  example,  the 
size-of-transaction  test  in  section 
7A(a)(3)  of  the  Act,  which  determines 
whether  a  transaction  is  of  a  reportable 
size,  provides  that  an  acquisition  will  be 
reportable  if  the  acquiring  person  will 
hold  (a)  15%  or  more  of  the  voting 
securities  or  assets  of  the  acquired 
person,  or  (b)  an  aggregate  total  amount 
of  the  voting  securities  and  assets  of  the 
acquired  person  in  excess  of  $15  million. 
Similarly,  many  of  the  rules  depend  for 
their  application  on  whether  the  filing 
party  is  an  acquiring  or  acquired  person. 
In  order  to  apply  the  provisions  of  the 
Act  and  of  the  rules  and  to  complete  the 
Notification  and  Report  Form  properly, 
therefore,  a  filing  party  must  determine 
whether  it  is  an  acquiring  or  an  acquired 
person,  or  both. 

The  terms  acquiring  and  acquired 
person  are  defined,  respectively,  in 
paragraphs  (a)  and  (b)  of  §  801.2.  An 
acquiring  person  is  “[any]  person  which, 
as  a  result  of  an  acquisition,  will  hold 
voting  securities  or  assets,  either 
directly  or  indirectly  *  *  *  ”  and,  for 
most  purposes,  the  acquired  person  is 
the  one  “within  which  the  entity  whose 
assets  or  voting  securities  are  being 
acquired  is  included  *  *  *.”  Paragraphs 
(c),  (d),  and  (e)  of  §  801.2  concern  the 
application  of  these  concepts  in  specific 
circumstances. 

Section  801.2(c)  presently  provides 
that  a  person  may  be  an  acquiring  and 
an  acquired  person  in  a  single 
transaction.  The  example  following  the 
subsection  illustrates  such  a  situation: 
corporation  A  (an  entity  within  the 
person  "A”)  plans  to  transfer  certain  of 
its  assets  to  corporation  B  (an  entity 
within  person  “B”)  in  return  for  voting 
securities  of  B.  With  respect  to  the 
transfer  of  assets,  "B”  is  an  acquiring 
person  and  “A”  is  an  acquired  person; 
with  respect  to  the  transfer  of  voting 
securities,  "A”  is  an  acquiring  person 
and  “B”  is  an  acquired  person.  In  the 
transaction  consisting  of  the  exchange 
of  assets  for  voting  securities,  therefore, 
“A”  and  “B”  are  both  acquiring  and 
acquired  persons. 

The  Act  appears  to  contemplate  that  a 
reportable  acquisition  will  have  one 
acquiring  person  and  one  acquired 
person.  The  preceding  example  is, 
therefore,  more  accurately  described  as 
incorporating  two  acquisitions,  one  in 
which  “B”  acquires  assets  from  “A”  and 
one  in  which  “A”  acquires  voting 
securities  from  “B”.  Present  paragraph 
(c)  does  not  state  explicitly  that  a 
person  is  both  acquiring  and  acquired 
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because  it  occupies  these  roles  in 
separate  acquisitions  which  comprise  a 
single  transaction,  although  this  can  be 
inferred  from  the  example  which  follows 
this  subsection.  The  Commission 
proposes  to  amend  subsection  (c)  to 
make  this  explicit. 

It  should  be  noted  that  proposed  new 
§  801.2(c)  draws  a  distinction  between 
an  acquisition  and  a  transaction.  An 
acquisition  is  characterizedby  the 
presence  of  only  one  acquiring  and  one 
acquired  person.  A  transaction  is  a  set 
of  one  or  more  related  acquisitions 
which  are  considered  together  for 
reporting  purposes.  This  distinction  not 
only  clarifies  paragraph  (c)  and  its 
relationship  to  paragraphs  (a)  and  (b)  of 
§  801.2,  but  is  also  usefiil  in  clarifying 
the  treatment  of  mergers  under  the  rules. 

Paragraph  801.2(d)  concerns  the 
treatment  of  mergers  and  consolidations 
under  the  rules.  It  presently  states  that 
such  transactions  are  covered  by  the 
Act  and  provides  that  the  parties  to  all 
mergers  and  consolidations  are  always 
both  acquiring  and  acquired  persons. 

The  analysis  of  mergers  and 
consolidations  under  the  rules  has  been 
a  source  of  some  confusion  among 
reporting  persons.  One  cause  of  this 
confusion  is  the  fact  that  the  Act,  the 
rules,  and  the  Notification  and  Report 
Form  contemplates  that  all  reportable 
transactions  are  acquisitions  either  of 
assets  or  of  voting  securities. 

Technically,  however,  mergers  and 
consolidations  are  neither,  but  have 
some  characteristics  of  both.  Thp 
reporting  requirements  are  to  some 
extent  different  for  acquisitions  of 
assets  and  voting  securities.  Some 
reporting  persons  have  therefore  been 
uncertain  how  to  report  a  merger  or 
consolidation. 

The  second  source  of  confusion  in 
present  subsection  801.2(d)  is  the 
provision  that  the  parties  to  all  mergers 
and  consolidations  are  always  both 
acquiring  and  acquired  persons.  This 
means  that  in  any  merger  all  parties  are 
acquiring  and  acquired  persons,  no 
matter  the  form  of  the  actual  transaction 
or  the  consideration  that  changes  hands. 
This  dual  designation  sometimes  has  a 
significant  effect  on  the  reporting 
responsibilities  of  the  parties  to  such 
transactions.  Acquiring  persons  must 
supply  information  on  all  their 
operations,  whereas  acquired  persons, 
when  less  than  the  entire  person  is  being 
acquired,  report  on  the  operations  of  the 
acquired  subsidiary  or  assets  only. 
Persons  which  are  both  acquiring  and 
acquired  must  respond  separately  in 
both  capacities.  (See  |  803.2(b)(1).) 

Parties  to  mergers  and  consolidations 
were  designated  both  acquiring  and 
acquired  persons  in  the  present  rules  for 


several  reasons.  First,  it  was  not  clear 
when  the  present  rules  were  written  that 
mergers  could  be  distinguished  from 
consolidations,  and  in  the  case  of  the 
latter  the  acquiring  and  acquired  person 
cannot  be  meaningfully  designated. 
Second,  no  way  was  found  to  define  the 
acquiring  and  acquired  person  for  all 
mergers.  Finally,  it  was  felt  that  in  most 
reportable  transactions  involving 
mergers  the  receipt  of  consideration  by 
the  acquired  person  would  itself  be  a 
reportable  acquisition.  Both  parties, 
therefore,  would  generally  fill  the  roles 
of  acquiring  and  acquired  person. 

The  present  wording  of  §  801.2(d)  has 
caused  confusion  most  often  in  cases 
where  one  corporation  seeks  to  acquire 
a  subsidiary  of  another  by  merger.  If,  for 
example,  corporation  A  (an  entity  in 
person  “A”)  wishes  to  acquire  a 
subsidiary,  Y,  of  corporation  B  (an  entity 
in  person  “B"),  the  transaction  may  take 
one  of  several  forms.  A  may  acquire  the 
voting  securities  of  Y  from  B,  or  Y  may 
be  merged  with  A'3  subsidiary,  X.  These 
forms  of  acquisition  are  substantially 
equivalent,  and  which  one  is  chosen 
frequently  depends  on  tax  or  other 
considerations.  The  present  rules, 
however,  require  treatment  of  this 
transaction  as  a  stock  acquisition 
different  from  its  treatment  as  a  merger. 
If  A  acquires  Y  by  acquiring  its  stock  for 
cash,  “A”  will  be  an  acquiring  person 
only  and  “B"  an  acquired  person  only.  If 
the  transaction  is  carried  out  by  merger, 
however,  both  “A"  and  “B”  will  always 
be  both  acquiring  and  acquired  persons 
under  the  present  rules.  Reporting 
persons  have  been  confused  by  the  fact 
that  two  ways  of  structuring  equivalent 
transactions  can  have  such  an  effect  on 
their  treatment  under  the  rules. 

This  confusion  is  aggravated  by  the 
apparent  inconsistency  of  this  result 
with  another  provision  of  the  rules 
which  states  that  cash  and  certain  other 
assets  are  disregarded  for  purposes  of 
the  size-of-transaction  test.  (See 
§  801.21.)  If  the  consideration  for  A’s 
acquisition  of  the  voting  securities  of  Y 
is  its  own  voting  securities,  “A”  and  “B" 
are  both  acquiring  and  acquired 
persons.  This  is  so  because  both  parties 
occupy  each  of  these  roles  in  reportable 
acquisitions  as  provided  for  by 
§  801.2(c).  If,  however.  A  acquires  the 
voting  securities  of  Y  for  cash,  “A” 
reports  only  as  an  acquiring  person  and 
“B"  only  as  an  acquired  person. 
Although  “B”  is  technically  an  acquiring 
person  and  “A”  an  acquired  person  in 
the  acquisition  of  A’s  assets  (cash)  by  B, 
that  acquisition  is  not  reportable 
because  of  §  801.21,  which  provides  that 
acquired  cash  is  disregarded  for 
purposes  of  the  size-of-transaction  test. 


When  cash  is  the  only  consideration  in  a 
merger,  by  contrast,  both  parties  are  still 
acquiring  and  acquired  persons  under 
present  $  801.2(d). 

The  Commission  proposes  to  deal 
with  these  two  problems  in  revised 
§  801.2(d).  This  new  section  relies  on  the 
distinction  between  an  acquisition  and  a 
transaction  to  clarify  and  simplify  the 
treatment  of  mergers  under  the  rules. 
Mergers,  like  other  transactions, 
frequently  involve  more  than  one 
acquisition.  Proposed  new  $  801.2(d) 
also  distinguishes  mergers  from 
consolidations  in  determining  which 
parties  are  acquiring  persons,  acquired 
persons,  or  both. 

Proposed  paragraph  (d)(1)  of  $  801.2 
establishes  that  mergers  and 
consolidations  are  subject  to  the  Act 
and  specifies  two  elements  of  the 
analysis  of  mergers  under  the  Act  and 
the  rules.  First  paragraph  (d)(l)(ii)  sets 
up  a  mechanism  for  determining  the 
acquiring  party  in  such  transactions. 
Mergers  are  governed  by  state  corporate 
law.  One  feature  common  to  most  if  not 
all,  state  statutes  is  that  documents 
which  must  be  filed  with  state 
authorities  to  effectuate  a  merger  will 
specify,  among  other  things,  the 
participating  corporation  which  will 
survive  the  transaction.  This  common 
feature  is  the  basis  for  a  rule 
determining  the  acquiring  party.  In  a 
merger,  the  acquiring  party  is  the 
person,  as  defined  by  the  rules,  which 
after  consummation  will  include  the 
corporation  designated  the  survivor  in 
filings  made  in  accordance  with  state 
law.. 

Paragraph  (d)(l)(ii)  also  provides  that 
the  party  so  identified  will  be  deemed  to 
have  made  an  acquisition  of  voting 
securities.  This  is  the  second  element  in 
the  analysis  of  mergers.  As  has  been 
noted,  such  transactions  have  elements 
of  both  an  acquisition  of  assets  and  an 
acquisition  of  voting  securities.  It  is 
appropriate,  therefore,  to  eliminate  die 
ambiguity  in  the  present  treatment  of 
mergers  by  opting  to  treat  mergers  in  all 
cases  as  involving  an  acquisition  of 
voting  securities. 

Proposed  paragraph  (d)(2)  completes 
the  analysis  of  mergers  by  enabling  the 
parties  to  all  such  transactions  to 
determine  whether  they  are  acquiring  or 
acquired  persons,  or  both.  A  party  will 
be  an  acquiring  person  under  proposed 
paragraph  (d)(2)(i)  if,  as  a  result  of  the 
transaction,  it  will  hold  assets  or  voting 
securities  it  did  not  hold  previously.  The 
acquiring  party  determined  in 
accordance  witli  paragraph  (d)(l)(ii)  of 
this  section  is  therefore  the  acquiring 
person  in  an  acquisition  of  voting 
securities.  All  other  parties  to  that 


38714 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Proposed  Rules 


acquisition  are  acquired  persons  under 
proposed  paragraph  (d)(2)(ii)  because, 
as  a  result  of  the  transaction,  the  assets 
or  voting  securities  of  entities  included 
within  them  will  be  held  by  another 
person. 

The  transfer  of  the  consideration  in 
the  acquisition  just  described  is 
analyzed  separately  and  may  be  a 
separately  reportable  acquisition.  In  this 
acquisition,  the  acquiring  and  acquired 
persons  exchange  roles.  Depending  on 
the  nature  and  amount  of  this 
consideration,  its  acquisition  may  or 
may  not  be  reportable  and  may  be  an 
acquisition  of  assets  or  of  voting 
securities.  The  analysis  of  the  reporting 
obligations  of  the  parties  with  respect  to 
the  acquisition  of  voting  securities  and 
the  analysis  of  their  obligation  with 
respect  to  the  acquisition  involved  in  the 
transfer  of  the  consideration  will 
determine  for  the  transaction  taken  as  a 
whole  whether  the  parties  must  report 
as  acquiring  persons,  acquired  persons, 
or  both.  The  analysis  of  mergers  under 
new  §  801.2(d)  will  thus  have  the  same 
result  as  that  of  any  other  transaction 
under  §  801.2(c). 

In  a  consolidation  the  participants  all 
lose  their  pre-acquisition  identities  and 
the  resulting  entity  is  new.  Since 
acquiring  and  acquired  persons  cannot 
readily  be  identified  in  such 
transactions,  §  801.2(d)(2)(iii)  designates 
all  parties  both  acquiring  and  acquired 
persons.  Under  revised  §  801.2(d)  then,  a 
party  is  designated  both  an  acquiring 
and  an  acquired  person  only  if  it 
occupies  both  roles  in  reportable 
acquisitions  involved  in  a  merger  or  if  it 
is  a  party  to  a  consolidation. 

The  examples  following  revised 
§  801.2(d)  illustrate  its  application. 
Example  1  illustrates  a  “triangular” 
merger  in  which  corporation  A  proposes 
to  acquire  Y,  a  subsidiary  of  corporation 
B,  by  merging  Y  into  A’s  own  subsidiary, 
X,  which  will  survive.  The  consideration 
for  the  acquired  corporation  is  cash  and 
the  voting  securities  of  an  unrelated 
person.  Since  “A”  (the  person  of  which 
A  is  the  ultimate  parent  entity)  will 
include  the  surviving  corporation,  X, 
after  the  consummation  of  the 
transaction,  it  is  the  acquiring  person  in 
an  acquisition  of  voting  securities.  Since 
“B”  is  the  person  whose  assets  or  voting 
securities  will  be  acquired,  it  is  an 
acquired  person.  But,  since  cash  and  the 
securities  of  another  person  are  not 
considered  assets  of  the  person  from 
which  they  are  acquired  (§  801.21),  this 
acquisition  is  not  separately  reportable. 
In  the  transaction  as  a  whole,  “A”  is  an 
acquiring  person  only  and  “B”  an 
acquired  person  only. 

Example  2  illustrates  the  analysis  of  a 
similar  transaction  in  which  the 


consideration  for  Y  includes  the  voting 
securities  of  the  acquiring  party,  A.  For 
the  same  reasons,  “A”  is  an  acquiring 
person  and  “B”  is  an  acquired  person.  In 
addition,  “A”  is  an  acquired  person, 
because  its  voting  securities  will  be  held 
by  another  person  as  a  result  of  the 
transaction,  and  “B”  is  an  acquiring 
person  with  respect  to  those  voting 
securities.  Since  these  voting  securities 
are  less  than  15%  of  the  outstanding 
voting  securities  of  A  and  are  worth  less 
than  $15  million,  however,  the 
acquisition  of  them  is  not  reportable. 

“A”  is  therefore  still  an  acquiring  person 
only  and  “B”  an  acquired  person  only. 
Example  3  shows  that  the  result  is  the 
same  when  B’s  acquisition  of  the 
consideration  for  Y  is  exempt.  Example 
4  shows  a  case  in  which  the 
consideration  for  Y  is  assets  the  receipt 
of  which  is  also  a  reportable  acquisition. 
In  this  transaction,  “A”  is  an  acquiring 
and  “B”  an  acquired  person  in  an 
acquisition  of  voting  securities,  and  “B" 
is  an  acquiring  and  “A”  an  acquired 
person  in  an  acquisition  of  assets.  Both 
will  therefore  report  in  both  capacities. 
Finally,  example  5  illustrates  a 
consolidation  in  which  all  parties  will 
lose  their  separate  legal  identities  as  a 
result  of  the  transaction.  In  these 
circumstances,  all  persons  party  to  the 
transaction  are  both  acquiring  and 
acquired  persons. 

Present  §  801.2(e)  states  that  when  a 
minority  shareholder  of  an  acquired 
person  receives  the  voting  securities  of 
the  acquiring  person  in  exchange  for  its 
shares,  the  acquisition  of  these  voting 
securities  is  a  separate  transaction 
which  is  separately  subject  to  the  Act.  If 
the  size-of-person  and  the  size  of 
transaction  tests  are  met  in  this  latter 
transaction,  the  shareholder  must  report 
as  an  acquiring  person  and  the  issuer  of 
the  securities,  as  an  acquired  person. 
The  proposed  amendment  would  extend 
§  801.2(e)  to  situations  in  which  the 
shareholder  of  an  acquired  person 
receives  assets  instead  of  voting 
securities.  While  this  kind  of  transaction 
is  not  likely  to  occur  frequently,  it  is 
clear  that  it  would  be  covered  by  the 
Act.  The  proposed  change  merely 
clarifies  this  requirement  by  making  it 
explicit  in  the  rules. 

It  is  proposed  that  §  801.2(c),  (d)  and 
(e)  be  amended  by  revising  them  to  read 
as  follows: 

§  801.2  Acquiring  and  acquired  persons. 
***** 

(c)  For  purposes  of  the  act  and  these 
rules,  a  person  may  be  an  acquiring 
person  and  an  acquired  person  with 
respect  to  separate  acquisitions  which 
comprise  a  single  transaction. 


(d)(l)(i)  Mergers  and  consolidations 
are  transactions  subject  to  the  act. 

(ii)  In  a  merger  or  consolidation,  the 
person  which,  after  the  consummation, 
will  include  the  corporation  in  existence 
prior  to  consummation  which  is 
designated  as  the  surviving  corporation 
in  the  plan  or  agreement  of  merger  or 
consolidation  required  to  be  filed  with 
state  authorities  to  effectuate  the 
transaction  shall  be  deemed  to  have 
made  an  acquisition  of  voting  securities. 

(2)(i)  Any  person  party  to  a  merger  or 
consolidation  is  an  acquiring  person  if, 
as  a  result  of  the  transaction,  such 
person  will  hold  any  assets  or  voting 
securities  which  it  did  not  hold  prior  to 
the  transaction. 

(ii)  Any  person  party  to  a  merger  or 
consolidation  is  an  acquired  person  if, 
as  a  result  of  the  transaction,  the  assets 
or  voting  securities  of  any  entity 
included  within  such  person  will  be  held 
by  any  other  person. 

(iii)  All  persons  party  to  a  transaction 
as  a  result  of  which  all  parties  will  lose 
their  separate  pre-acquisition  identities 
shall  be  both  acquiring  and  acquired 
persons. 

Examples:  1.  Corporation  A  (the  ultimate 
parent  entity  included  within  person  “A”) 
proposes  to  acquire  Y,  a  wholly  owned 
subsidiary  of  B  (the  ultimate  parent  entity 
included  within  person  “B”).  The  transaction 
is  to  be  carried  out  by  merging  Y  into  X,  a 
wholly  owned  subsidiary  of  A,  with  X 
surviving,  and  by  distributing  the  assets  of  X 
to  B,  the  only  shareholder  of  Y.  The  assets  of 
X  consist  solely  of  cash  and  the  voting 
securities  of  C,  an  entity  unrelated  to  “A”  or 
"B”.  Since  X  is  designated  the  surviving 
corporation  in  the  plan  or  agreement  of 
merger  or  consolidation  and  since  X  will  be 
included  in  “A”  after  consummation  of  the 
transaction,  “A”  will  be  deemed  to  have 
made  an  acquisition  of  voting  securities.  In 
this  acquisition,  “A"  is  an  acquiring  person 
because  it  will  hold  assets  or  voting 
securities  it  did  not  hold  prior  to  the 
transaction,  and  “B”  is  an  acquired  person 
because  the  assets  or  the  voting  securities  of 
an  entity  previously  included  within  it  will  be 
held  by  A  as  a  result  of  the  acquisition.  B  will 
hold  the  cash  and  voting  securities  of  C  as  a 
result  of  the  transaction,  but  since  §  801.21 
applies,  this  acquisition  is  not  reportable.  “A” 
is  therefore  an  acquiring  person  only,  and  "B” 
is  an  acquired  person  only. 

2.  In  the  above  example,  suppose  the 
consideration  for  Y  consists  of  $8  million 
worth  of  the  voting  securities  of  A, 
constituting  less  than  15%  of  A’s  outstanding 
voting  securities.  With  regard  to  the  transfer 
of  this  consideration,  “B”  is  an  acquiring 
person  because  it  will  hold  voting  securities  it 
did  not  previously  hold,  and  “A”  is  an 
acquired  person  because  its  voting  securities 
will  be  held  by  B.  Since  these  voting 
securities  are  worth  less  than  $15  million  and 
constitute  less  than  15%  of  the  outstanding 
voting  securities  of  A,  however,  the 
acquisition  of  these  securities  is  not 
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reportable.  As  in  the  above  example,  “A"  will 
report  as  an  acquiring  person  only  and  “B”  as 
an  acquired  person  only. 

3.  In  the  above  example,  suppose  the 
consideration  for  Y  is  50%  of  the  voting 
securities  of  Z,  a  wholly-owned  subsidiary  of 
A  which,  together  with  all  entities  it  controls, 
has  annual  net  sales  and  total  assets  of  less 
than  $25  million.  Suppose  also  that  the  value 
of  these  securities  is  less  than  $15  million. 
Since  the  acquisition  of  the  voting  securities 
of  Z  is  exempt  under  the  minimum  dollar 
value  exemption  of  S  802.20,  “A”  will  report 
in  this  transaction  as  an  acquiring  person 
only  and  “B”  as  an  acquired  person  only. 

4.  In  the  above  example,  suppose  that,  as 
consideration  for  Y,  A  transfers  to  B  a 
manufacturing  plant  valued  at  $16  million. 

“B”  is  thus  an  acquiring  person  and  “A”  an 
acquired  person  in  a  reportable  acquisition  of 
assets.  “A”  and  "B”  will  each  report  as  both 
an  acquiring  and  an  acquired  person  in  this 
transaction  because  each  occupies  each  role 
in  a  reportable  acquisition 

5.  Corporations  A  (the  ultimate  parent 
entity  in  person  “A")  and  B  (the  ultimate 
parent  entity  in  person  “B”)  propose  to 
consolidate  into  C,  a  newly  formed 
corporation.  All  shareholders  of  A  and  B  will 
recejve  shares  of  C,  and  both  A  and  B  will 
lose  their  separate  pre-acquisition  identities. 

'  “A”  and  “B”  are  both  acquiring  and  acquired 
persons  because  they  are  parties  to  a 
transaction  in  which  all  parties  lose  their 
separate  pre-acquisition  identities. 

(e)  Whenever  voting  securities  or 
assets  are  to  be  acquired  from  an 
acquiring  person  in  connection  with  an 
acquisition,  the  acquisition  of  voting 
securities  or  assets  shall  be  separately 
subject  to  the  act. 

4.  Secondary  Acquisitions  in  Tender 
Offers  and  in  Mergers  and 
Consolidations  (§  801.4) 

The  term  “secondary  acquisition”  is 
defined  in  §  801.4(a)  of  the  premerger 
notification  rules  as  an  acquisition  in 
which  the  acquiring  person,  by  obtaining 
control  of  an  issuer  holding  voting 
securities  of  another  issuer  which  it 
does  not  control,  becomes  the  holder  of 
the  latter  issuer's  voting  securities.  Thus, 
if  corporation  B  (included  in  person  “B”) 
holds  a  minority  interest  in  the  voting 
securities  of  corporation  X  (included  in 
person  “X”)  and  corporation  B  is 
acquired  by  corporation  A  (included  in 
person  “A”),  there  are  two  separate 
transactions,  each  of  which  may  be 
reportable.  A’s  acquisition  of  B  is  the 
primary  acquisition,  and  in  it  “A”  is  the 
acquiring  and  “B“  is  the  acquired 
person.  A’s  resulting  acquisition  of  the 
voting  securities  of  X  is  a  secondary 
acquisition  in  which  “A”  is  the  acquiring 
and  “X"  the  acquired  person.  “A"  must 
observe  separate  reporting  and  waiting 
period  requirements  for  both 
transactions  if  both  the  primary  and  the 
secondary  acquisition  independently 
meet  the  size  criteria  of  the  Act  and 
neither  is  exempt.  Section  803.10(b)  of 


the  rules  currently  specifies  that  the 
waiting  period  with  respect  to  all 
reportable  secondary  acquisitions  is  30 
days,  and  §  803.20(c)  states  it  can  be 
extended  by  a  request  for  additional 
information  (“second  request”)  directed 
to  either  party.  The  waiting  period  is 
extended  for  an  additional  20  days  after 
responses  to  second  requests  are 
received  from  all  parties  to  which  they 
have  been  issued  in  the  secondary 
acquisition. 

The  treatment  of  tender  offers  under 
the  Act  and  the  rules  differs  in  several 
respects  from  that  of  other  transactions. 
Section  7A(b)(l)(B),  for  example, 
provides  that,  unless  extended,  the 
waiting  period  for  a  cash  tender  offer 
will  be  15  days  while  that  for  all  other 
transactions  is  30  days.  Section  7A(e)(2) 
states  that,  in  the  case  of  a  cash  tender 
offer,  if  the  running  of  the  waiting  period 
is  suspended  by  the  issuance  of  a 
second  request,  it  will  begin  again  after 
the  receipt  of  the  acquiring  person’s 
response.  In  all  other  transactions,  the 
waiting  period  will  begin  to  run  again 
only  when  all  parties  receiving  second 
requests  have  responded.  In  addition, 

§  803.20(c)(1)  of  the  rules  establishes 
that  a  request  for  additional  information 
directed  to  the  acquired  person  in  a 
tender  offer  does  not  affect  the  running 
of  the  waiting  period.  Finally,  section 
7A(e)(2)  of  the  Act  specifies  that  in  the 
case  of  a  cash  tender  offer  the  waiting 
period  continues  for  10  days  after 
responses  to  second  requests  have  been 
received,  while  in  all  other  transactions 
it  continues  for  20  days. 

Congress  had  a  two-fold  purpose  in 
including  these  provisions  in  the  Act 
First  they  were  intended  to  lessen  the 
impact  of  the  waiting  period 
requirements  on  cash  tender  offers 
where,  it  was  felt,  delay  was  more  likely 
to  jeopardize  the  transaction.  Second, 
these  provisions  were  intended  to 
maintain  a  policy  of  neutrality  between 
the  offeror  and  the  target  in  tender 
offers  by  preventing  hostile  targets  from 
using  the  notification  and  waiting  period 
requirements  to  delay  consummation 
and  thus  perhaps  to  affect  the  outcome 
of  the  transaction.  (See  122  Cong.  Rec. 

H 10294,  Sept.  16. 1976,  Statement  of 
Chairman  Rodino.) 

Under  the  present  rules,  when  a 
secondary  acquisition  occurs  in 
connection  with  a  cash  tender  offer,  the 
waiting  period  for  the  primary 
acquisition  ends  after  15  days,  unless 
extended  by  a  second  request.  Since 
consummation  of  the  cash  tender  offer 
will  automatically  result  in 
consummation  of  the  secondary 
acquisition,  however,  both  transactions 
are  required  to  await  the  end  of  the  30- 
day  waiting  period  for  the  secondary 


acquisition.  When  any  tender  offer 
results  in  a  secondary  acquisition,  and  a 
request  for  additional  information  is 
made  to  both  parties  to  the  secondary 
acquisition,  the  waiting  period  will  not 
begin  again  until  both  parties  have 
responded,  and  neither  the  primary  nor 
the  secondary  acquisition  can  be 
consummated  until  20  days  after  this 
date.  Thus,  when  a  tender  offer  results 
in  a  reportable  secondary  acquisition, 
the  rules  applicable  to  the  latter  may.  as 
a  practical  matter,  supersede  the  special 
provisions  applicable  to  the  former. 

The  Commission  was  aware  that 
these  problems  might  arise  when  the 
current  rules  were  promulgated.  It  was 
not  known  how  frequently  secondary 
acquisitions  would  occur,  however,  and 
it  was  felt  that  some  of  them  might  be  of 
antitrust  significance.  The  Commission 
therefore  adopted  a  conservative 
approach  to  balancing  the  need  for 
review  of  all  acquisitions,  including 
secondary  acquisitions,  which  might  be 
of  enforcement  concern  against  the  need 
to  minimize  the  impact  of  the  rules  on 
tender  offers.  Experience  since  the 
promulgation  of  the  present  premerger 
notification  rules  has  shown  that 
secondary  acquisitions  do  not  occur 
frequently  and  are  not  often  a  source  of 
significant  antitrust  concern.  The 
Commission  proposes  therefore  to 
amend  §  801.4  to  make  the  waiting 
period  requirements  for  secondary 
acquisitions  coincide  with  those  for 
tender  offers  whenever  the  primary 
acquisition  is  a  tender  offer. 

Proposed  new  §  801.4(c)  provides  that 
when  a  tender  offer  results  in  a 
reportable  secondary  acquisition,  the 
same  waiting  period  requirements 
applicable  to  the  primary  acquisition 
shall  also  be  applicable  to  the 
secondary  acquisition.  That  is,  if  the 
primary  acquisition  is  a  cash  tender 
offer,  the  waiting  period  for  a  secondary 
acquisition  will  be  15  days.  And  if 
second  requests  are  issued  in 
connection  with  the  secondary 
acquisition  only,  the  waiting  period  will 
continue  for  10  days  after  the  response 
of  the  acquiring  person  has  been 
received.  When  any  tender  offer  is  the 
primary  acquisition  and  one  or  more 
requests  for  additional  information  are 
made  in  connection  with  the  resulting 
secondary  acquisition,  a  response  by  the 
acquiring  person  will  cause  the  waiting 
period  to  begin  running  again.  A  second 
request  directed  to  the  acquired  person 
in  such  a  secondary  acquisition  will  not 
affect  the  running  of  the  waiting  period 
in  that  transaction. 

The  effect  of  the  proposed  amendment 
in  terms  of  the  example  outlined  above 
will  be  as  follows.  If  A  proposes  to 
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acquire  B  by  cash  tender  offer,  and  “A” 
files  simultaneously  for  this  primary 
transaction  and  for  the  secondary 
acquisition  of  the  voting  securities  of  X, 
the  waiting  period  for  both  transactions 
will  end  at  the  same  time,  unless  either 
or  both  are  extended  by  second 
requests.  A  second  request  issued  to  A 
in  connection  with  either  the  primary  or 
the  secondary  acquisition,  or  both,  will 
extend  the  waiting  period  for  the 
transaction  in  connection  with  which 
the  request  is  issued  until  ten  days  after 
A’s  complete  response  to  the  request  for 
that  transaction  is  received.  In  addition, 
if  the  primary  acquisition  is  either  a 
cash  or  a  non-cash  tender  offer  and  a 
second  request  is  issued  to  both  parties 
to  the  secondary  acquisition,  a  response 
to  the  second  request  by  A  is  sufficient 
to  start  the  waiting  period  running  again. 
Finally,  a  request  directed  only  to  X  will 
not  affect  the  running  of  the  waiting 
period  in  the  primary  acquisition  or  in 
the  secondary  acquisition. 

Questions  have  occasionally  arisen 
concerning  secondary  acquisitions  in 
mergers  and  consolidations.  Since  the 
application  of  the  rules  in  this  area  is 
somewhat  complex,  the  Commission 
proposes  to  add  examples  4,  5,  and  6  to 
§  801.4  to  illustrate  the  treatment  of 
secondary  acquisitions  in  these 
contexts. 

It  is  proposed  that  §  801.4  be  amended 
by  adding  paragraph  (c)  and  examples  4, 
5,  and  6  to  read  as  follows: 

§  80 1 .4  Secondary  acquisitions. 

***** 

(c)  Where  the  primary  acquisition  is — 

(1)  A  cash  tender  offer,  the  waiting 
period  procedures  established  for  cash 
tender  offers  pursuant  to  sections  7A(a) 
and  7A(e)  of  the  act  shall  be  applicable 
to  both  the  primary  acquisition  and  the 
secondary  acquisition; 

(2)  A  non-cash  tender  offer,  the 
waiting  period  procedures  established 
for  tender  offers  pursuant  to  section 
7A(e)(2)  of  the  act  shall  be  applicable  to 
both  the  primary  acquisition  and  the 
secondary  acquisition. 

Examples:  *  *  * 

4.  In  the  previous  examples,  assume  A's 
acquisition  of  B  is  accomplished  by  merging  B 
into  A’s  subsidiary,  S,  and  S  is  designated  the 
surviving  corporation.  B’s  voting  securities 
are  cancelled,  and  B’s  shareholders  are  to 
receive  cash  in  return.  Since  S  is  designated 
the  surviving  corporation  and  A  will  control  S 
and  also  hold  assets  or  voting  securities  it  did 
not  hold  previously,  "A"  is  an  acquiring 
person  in  an  acquisition  of  voting  securities 
by  virtue  of  S  801.2  (d)(l)(ii)  and  (d)(2)(i).  A 
will  be  deemed  to  have  acquired  control  of  B, 
and  A’s  resulting  acquisition  of  the  voting 
securities  of  X  is  a  secondary  acquisition. 
Since  cash,  the  only  consideration  paid  for 
the  voting  securities  of  B,  is  not  considered 


an  asset  of  the  person  from  which  it  is 
acquired,  by  virtue  of  §  801.2(d)(2)  “A”  is  an 
acquiring  person  only.  The  acquisition  of  the 
minority  holding  of  B  in  X  is  therefore  a 
secondary  acquisition  by  “A”  but  since  “B" 
is  an  acquired  person  only,  “B”  is  not  deemed 
to  make  any  secondary  acquisition  in  this 
transaction. 

5.  In  example  4  above,  suppose  the 
consideration  paid  by  A  for  die  acquisition  of 
B  is  $20  million  worth  of  the  voting  securities 
of  A.  By  virtue  of  |  801.2(d)(2),  “A"  and  “B" 
are  each  acquiring  and  acquired  persons.  A 
will  still  be  deemed  to  have  acquired  control 
of  B,  and  therefore  the  resulting  acquisition  of 
the  voting  securities  of  X  is  a  secondary 
acquisition.  Although  “B”  is  now  also  an 
acquiring  person,  unless  B  gains  control  of  A 
in  the  transaction,  B  still  makes  no  secondary 
acquisitions  of  stock  held  by  A.  If  the 
consideration  paid  by  A  is  die  voting 
securities  of  one  of  A's  subsidiaries  and  B 
thereby  gains  control  of  that  subsidiary,  B 
will  make  secondary  acquisitions  of  any 
minority  holdings  of  that  subsidiary. 

6.  Assume  that  A  and  B  propose  through 
consolidation  to  create  a  new  corporation,  C, 
and  that  both  A  and  B  will  lose  their 
corporate  identities  as  a  result  Since  no 
participating  corporation  in  existence  prior  to 
consummation  is  the  designated  surviving 
corporation,  “A”  and  “B”  are  each  both 
acquiring  and  acquired  persons  by  virtue  of 

§  801.2(d)(2)(iii).  The  acquisition  of  the 
minority  holdings  of  entities  within  each  are 
therefore  potential  secondary  acquisitions  by 
the  other. 

5.  Acceptance  for  Payment  is  the 
Consummation  of  an  Acquisition 
(|  801.33). 

The  Commission  believes  it  is 
necessary  to  make  clear  when 
consummation  occurs  in  a  tender  offer, 
in  order  to  avoid  possible  inadvertent 
violations  of  the  Act.  Normally  in  a 
tender  offer,  shareholders  wishing  to 
tender  their  shares  send  them  to  a 
despository  designated  by  the  tender 
offeror.  At  the  depository,  the  shares  are 
held  in  escrow  until  the  offeror 
purchases  them  or  until  the  offer  ends. 
Because  most  tender  offers  are  subject 
to  some  limiting  conditions,  the  mere 
receipt  of  the  tendered  shares  by  the 
despository  does  not  normally  give  the 
offeror  full  beneficial  ownership  of  them 
or  oblige  the  offeror  to  pay  to  the 
tendered  shareholder  the  consideration 
specified  in  the  offer.  At  the  end  of  the 
tender  offer,  the  offeror  usually  decides 
(subject  to  the  terms  of  the  offer  and 
applicable  securities  law  requirements) 
how  many  of  the  shares,  if  any,  it  will 
accept.  The  term  “acceptance  for 
payment”  denotes  the  final  stage  in  a 
tender  offer  in  which  the  offeror  obtains 
an  unconditional  right  to  some  or  all  of 
the  tendered  shares  and  becomes  legally 
committed  to  pay  the  tendering 
shareholders  for  them.  When  a  tender 
offer  is  of  a  reportable  size  and  the  offer 
ends  during  the  waiting  period,  it  might 


appear  that  the  offeror  could  accept 
some  or  all  tendered  shares  for  payment 
without  violating  the  Act  on  the  premise 
that  the  acquisition  would  not  be 
consummated  if  the  shares  were  left  in 
the  depository  until  the  waiting  period 
ends  or  is  terminated.  The  Commission 
believes,  however,  that  acceptance  for 
payment  under  these  circumstances 
constitutes  consummation  of  the 
acquisition. 

To  clarify  this  point,  the  Commission 
proposes  new  §  801.33,  which  states  that 
the  acceptance  for  payment  of  voting 
securities  tendered  in  a  tender  offer  is 
the  consummation  of  an  acquisition 
which  may  be  subject  to  the  Act.  Thus, 
the  offeror  cannot,  either  during  or  after 
expiration  of  the  offer,  accept  for 
payment  a  number  of  shares  sufficient 
to  trigger  the  requirements  of  the  Act 
unless  the  reporting  and  waiting  period 
requirements  have  already  been 
complied  with.  The  offeror  may  accept 
any  tendered  shares  for  payment, 
without  complying  with  the  Act,  so  long 
as  these  shares,  when  added  to  its  prior 
holdings,  do  not  reach  or  exceed  a  new 
reporting  threshold.  (See  §  801.1(h).) 

It  is  proposed  to  add  §  801.33  to  read 
as  follows: 

§  801.33  Consummation  of  an  acquisition 
by  acceptance  of  tendered  shares  for 
payment 

The  acceptance  for  payment  of  any 
shares  tendered  in  a  tender  offer  is  the 
consummation  of  an  acquisition  of  those 
shares  within  the  meaning  of  the  act. 

0.  Determination  of  the  Assets  of  a 
Joint  Venture  or  Other  Corporation  for 
the  Purpose  of  Applying  Certain 
Exemptions.  (§  801.40)  * . 

Section  801.40  of  the  rules,  establishes 
the  manner  in  which  the  reporting 
requirements  of  the  Act  will  be  applied 
to  the  formation  of  a  joint  venture  or 
other  corporation.  This  section  analyzes 
the  transaction  by  which  a  joint  venture 
or  other  corporation  is  formed  as 
acquisitions  of  the  voting  securities  of 
the  new  corporation  by  two  or  more 
contributors.  To  be  reportable,  the 
acquisition  by  a  particular  contributor 
must  meet  the  size  criteria  of  the  Act. 
For  purposes  of  applying  the  size-of- 
person  test  of  section  7A(a)(2)  to  the 
contributors,  as  well  as  in  all  other 
acquisitions,  a  balance  sheet  test  is 
required  by  §  801.11  of  the  rules.  The 
values  of  the  assets  of  the  joint  venture 
or  other  corporation  (the  acquired 
person),  however,  is  determined  in 
accordance  with  §  801.40(c)  and 
includes  not  only  those  asset  which 
would  appear  on  a  balance  sheet  but 
also  assets  which  any  person 
contributing  to  the  formation  of  the  joint 
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venture  has  agreed  to  transfer  or  for 
which  an  agreement  has  been  secured 
for  the  joint  venture  to  obtain.  The 
assets  of  the  joint  venture  corporation  at 
the  time  of  its  formation  also  include 
any  amount  of  credit  which  any  person 
has  agreed  to  extend  and  any  obligation 
of  the  joint  venture  which  any  person 
has  agreed  to  guarantee. 

Section  801.40(b)  specifies  how  the 
size-of-person  test  is  to  be  applied  to  the 
formation  of  a  joint  venture  corporation. 
The  first  sentence  of  this  section 
indicates  that  all  exemptions  in  the  Act 
and  rules  apply  in  the  formation  of  a 
joint  venture  corporation.  Several 
exemptions,  in  particular  §  802.20(b), 

§  802.50,  and  §  802.51,  depend  for  their 
application  on  a  test  which  is  similar  to 
the  size-of-person  test.  Section  802.20(b), 
for  example,  exempts  certain 
transactions  in  which  the  acquiring 
person  would  not  acquire  control  of  an 
issuer  with  annual  net  sales  or  total 
assets  of  $25  million  or  more.  It  is 
unclear,  however,  whether  a  reporting 
person  in  trying  to  apply  exemptions  to 
the  formation  of  a  joint  venture  or  other 
corporation  should  use  the  balance 
sheet  test  of  S  801.11  or  the  special 
assets  test  of  §  801.40(c).  By  its  present 
language,  §  801.40(c)  is  limited  in  its 
application  to  “the  purposes  of 
§  801.40(b),"  which  are  to  apply  the  size- 
of-person  test  to  the  formation  of  the 
new  corporation. 

To  clarify  this  point,  the  Commission 
proposes  to  amend  §  801.40(c)  to  make 
explicit  that  the  provisions  of  this 
section  are  to  be  used  in  determining  the 
assets  of  a  joint  venture  or  other 
corporation  for  all  purposes  in 
connection  with  its  formation.  This 
proposed  change  would  incorporate  into 
the  language  of  the  rule  the  position 
already  taken  by  the  Commission  in  the 
Statement  of  Basis  and  Purpose  to 
§  802.20,  which  says  that  §  801.40(c)  is 
used  to  apply  the  minimum  dollar  value 
exemption  in  this  context  See  43  FR 
33491. 

It  is  proposed  that  §  801.40(c)  be 
amended  by  revising  it  to  read  as 
follows: 

§  801.40  Formation  of  a  joint  venture  or 
other  corporation. 

*  *  *  *  * 

(c)  For  purposes  of  paragraph  (b)  of 
this  section  and  determining  whether 
any  of  the  exemptions  provided  by  the 
act  and  these  rules  apply  to  its 
formation,  the  assets  of  the  joint  venture 
or  other  corporation  shall  include: 

(1)  All  assets  which  any  person 
contributing  to  the  formation  of  the  joint 
venture  or  other  corporation  has  agreed 
to  transfer  or  for  which  agreements  have 
been  secured  for  the  joint  venture  or 


other  corporation  to  obtain  at  any  time, 
whether  or  not  such  person  is  subject  to 
the  requirements  of  die  act;  and 

(2)  Any  amount  of  credit  or  any 
obligations  of  the  joint  venture  or  other 
corporation  which  any  person 
contributing  to  the  formation  has  agreed 
to  extend  or  guarantee,  at  any  time. 
***** 

7.  Exemption  for  Transaction 
Requiring  Approval  by  the  Civil 
Aeronautics  Board  (l  802.6) 

£ertain  transactions  involving  the 
acquisition  or  consolidation  of  control  of 
air  carriers  or  persons  substantially 
engaged  in  the  business  of  aeronautics 
require  approval  by  the  Civil 
Aeronautics  Board  ("CAB”)  prior  to 
consummation.  49  U.S.C.  1378.  These 
transactions  do  not  fall  under  any  of  the 
existing  exemptions  in  the  Act  or  rule. 
The  Commission  has  concluded  that  the 
premerger  notification  rules  should  be 
amended  so  as  to  exempt  from  the 
reporting  and  waiting  period 
requirements  of  the  Act  transactions 
which  are  entirely  subject  to  CAB 
jurisdiction. 

Through  its  authority  to  intervene  in 
CAB  proceedings,  the  Department  of 
justice  has  an  opportunity  to  evaluate 
and  present  its  views  concerning  any 
potential  for  anticompetitive  impact  mi 
the  air  transportation  and  aeronautics 
industries  arising  out  of  a  proposed 
transaction.  The  filing  and  waiting 
period  obligations  under  §  7 A  do  not 
appreciably  add  to  the  Department’s 
enforcement  capabilities. 

Because  the  Department  of  justice  is 
not  automatically  included  in  CAB 
proceedings,  however,  the  Commission 
proposes  a  qualified  exemption  whereby 
such  transactions  will  be  exempt  as  long 
as  the  parties  provide  to  the  Department 
copies  of  all  information  and 
documentary  materials  submitted  to  the 
CAB.  Parties  would  not  be  required  to 
submit  copies  to  the  FTC  because  the 
Commission  lacks  jurisdiction  over 
regulated  air  carriers.  15  U.S.C.  45(a)(2). 

An  acquisition  requiring  CAB 
approval  may  be  part  of  a  larger 
transaction  involving  the  acquisition  of 
assets  or  voting  securities  to  which  are 
attributable  substantial  sales  or 
revenues  in  markets  other  than  air 
transportation  or  aeronautics.  In  such 
instances  the  CAB  has  jurisdiction  over 
only  that  part  of  the  transaction 
affecting  air  transportation  or 
aeronautics.  For  example,  in  a 
transaction  involving  two  air  carriers 
which  are  also  competitors  in  another 
market,  the  CAB  would  consider  only 
the  possible  effects  on  air 
transportation.  Anticompetitive  effects 
arising  out  of  the  unregulated  portions  of 


the  transaction  would  be  left  to  the 
antitrust  jurisdiction  of  the  courts. 

Where  both  parties  have  substantial 
sales  or  revenues  (greater  than  $10 
million  each)  attributable  to  activities 
outside  the  jurisdiction  of  the  CAB.  file 
transaction  would  not  be  eligible  for  this 
exemption.  In  such  cases  the  complete 
transaction  must  be  reported  to  both  the 
Federal  Trade  Commission  and  the 
Department  of  justice  under  section  7 A 
just  like  any  other  reportable  merger  or 
acquisition.  This  procedure  assures  that 
all  unregulated  mergers  and  acquisitions 
will  receive  antitrust  analysis  consistent 
with  the  purposes  of  the  Act. 

A  conforming  change  is  being  made  in 
§  802.53  because  of  the  redesignation  of 
present  S  802.6  as  $  802.6(a). 

PART  802 — EXEMPTION  RULES 

It  is  proposed  to  redesignate  the 
existing  text  of  §  802.6  as  §  802.6(a).  to 
add  paragraph  (b)  and  an  example,  and 
to  revise  §  802.53  to  read  as  follows: 

§  802.6  Federal  agency  approval. 

***** 

(b)  Any  transaction 

(1)  which  requires  approval  by  the 
Civil  Aeronautics  Board  prior  to 
consummation,  pursuant  to  section  408 
of  the  Federal  Aviation  Act  49  U.S.C. 
1378,  and 

(2)  in  which  annual  sales  or  revenues 
of  $10  million  or  less  from  any  business 
other  than  aeronautics  or  air 
transportation  as  defined  in  section  101 
of  the  Federal  Aviation  Act  49  U.S.C. 
1301,  are  attributable  to 

(i)  The  acquiring  person,  or 

(ii)  In  an  acquisition  of  voting 
securities,  the  issuer  together  with  all 
entities  which  it  controls,  or 

(iii)  In  an  acquisition  of  assets,  the 
assets  to  be  acquired. 

shall  be  exempt  from  the  requirements 
of  the  act  if  copies  of  all  information  and 
documentary  material  filed  with  the 
Civil  Aeronautics  Board  are 
contemporaneously  filed  with  the 
Assistant  Attorney  General 

Example:  Assume  that  A  (an  entity 
included  within  person  “A")  proposes  to 
acquire  100%  of  the  voting  securities  of  B  (an 
entity  included  within  person  “B”)  for  $100 
million.  A  and  B  are  both  air  carriers,  but  A 
also  derives  $11  million  in  revenues  annually 
from  the  operation  of  a  hotel  and  B  also 
derives  $12  million  annually  from  a 
commercial  data  processing  business.  This 
transaction  requires  CAB  approval  because  it 
involves  a  consolidation  into  one  person  of 
the  ownership  of  two  air  carriers  previously 
owned  separately.  49  U.S.C.  1378.  But  since 
the  acquiring  person  and  the  issuer  whose 
stock  will  be  acquired  each  derive  more  than 
$10  million  in  revenues  from  businesses  other 
than  aeronautics  or  air  transportation,  the 
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exemption  does  not  apply.  If  the  parties  meet 
the  size-of-person  test,  they  will  have  to 
comply  with  the  provisions  of  the  act  and  the 
rules. 

§  802.53  Certain  foreign  banking 
transactions. 

An  acquisition  which  requires  the 
consent  or  approval  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  under  section  25  or  section  25(a) 
of  the  Federal  Reserve  Act,  12  U.S.C. 

601, 615,  shall  be  exempt  from  the 
requirements  of  the  act  if  copies  of  all 
information  and  documentary  material 
filed  with  the  Board  of  Governors  are 
contemporaneously  filed  with  the 
Federal  Trade  Commission  and 
Assistant  Attorney  General  at  least  30 
days  prior  to  consummation  of  the 
acquisition.  In  lieu  of  such  information 
and  documentary  material  or  any 
portion  thereof,  an  index  describing 
such  material  may  be  provided  in  the 
manner  authorized  by  §  802.6(a). 

8.  Exemption  for  Acquisitions 
Involving  Insured  Banks  or  Other 
Financial  Institutions  (§  802.8) 

Section  7A(c)(7)  of  the  Act  completely 
exempts  from  the  reporting  and  waiting 
period  requirements  “transactions 
which  require  agency  approval  under 
section  18(c)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1828(c)),  or 
section  3  of  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1842)." 

Section  18(c)  of  the  Federal  Deposit 
Insurance  Act  requires  written  approval 
from  the  appropriate  regulatory  agency 
prior  to  consummation  of  specified 
acquisitions  involving  insured  banks. 
Before  approving  a  specified 
transaction,  the  responsible  agency 
must,  in  most  instances,  seek  a  report 
from  the  Attorney  General  regarding  the 
competitive  factors  involved,  and  the 
transaction  will  not  be  approved  if  it 
will  have  a  detrimental  effect  on 
competition,  absent  a  showing  of 
countervailing  public  benefits.  Section  3 
of  the  Bank  Holding  Company  Act 
requires  approval  of  the  Federal  Reserve 
Board  before  any  bank  holding  company 
can  make  a  specified  acquisition.  No 
application  for  approval  will  be  granted 
if  the  proposed  acquisition  will 
substantially  lessen  competition  unless 
there  is  a  showing  of  overriding  benefits 
to  the  public  resulting  from  it. 

Parties  to  transactions  subject  to  the 
two  sections  discussed  above  must 
submit  certain  material  to  the 
appropriate  government  regulatory 
agency.  In  these  cases,  the  agency  sends 
copies  of  the  materials  to  the  Antitrust 
Division  of  the  Department  of  Justice  for 
its  review.  The  Federal  Trade 
Commission  does  not  have  jurisdiction 
over  banks  and  savings  and  loans,  15 


U.S.C.  45(a)(2);  therefore,  only  the 
Department  reviews  the  competitive 
impact  of  these  transactions.  Because 
the  Justice  Department  receives  all  the 
submitted  materials  directly  from  the 
regulatory  agency,  Congress  exempted 
these  transactions  entirely  from  the 
reporting  and  waiting  period 
requirements  of  the  Act  in  section 
7A(c)(7). 

Materials  submitted  to  the 
appropriate  regulatory  agency  pursuant 
to  section  4  of  the  Bank  Holding 
Company  Act,  sections  403  and  408(e>of 
the  National  Housing  Act,  and  section  5 
of  the  Home  Owners’  Loan  Act  are  not 
forwarded  on  a  regular  basis  to  the 
Department  of  Justice.  Accordingly, 
Congress  granted  transactions  subject  to 
these  provisions  a  qualified  exemption 
in  section  7A(c)(8)  of  the  Act.  This 
section  provides  an  exemption  for: 

transactions  which  require  agency  approval 
under  section  4  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1843), 
sections  403  and  408(e)  of  the  National 
Housing  Act  (12  U.S.C.  1726  and  1730(a)),  or 
section  5  of  the  Home  Owners’  Loan  Act  of 
1933  (12  U.S.C.  1464),  if  copies  of  all 
information  and  documentary  material  filed 
with  any  such  agency  are  contemporaneously 
filed  with  the  Federal  Trade  Commission  and 
the  Assistant  Attorney  General  at  least  30 
days  prior  to  consummation  of  the  proposed 
transaction  *  *  *. 

The  qualification  contained  within 
this  exemption  assures  that,  in  all 
transactions  subject  to  the  above 
provisions,  the  antitrust  enforcement 
agencies  will  receive  the  information 
necessary  to  assess  the  competitive 
consequences  of  the  proposed 
transaction. 

Subsequent  to  enactment  of  section 
7A  of  the  Clayton  Act  and  the 
promulgation  of  the  present  rules, 
Congress  passed  the  Financial 
Institutions  Regulatory  and  Interest  Rate 
Control  Act  of  1978,  Pub.  L.  95-630,  92 
Stat.  3683.  Of  particular  interest  are 
Titles  VI  and  VII,  known  respectively  as 
the  Change  in  Bank  Control  Act  and  the 
Change  in  Savings  and  Loan  Control 
Act.  Essentially,  both  titles  require  that 
persons,  i.e.,  non-insured  banks  or  other 
institutions,  contemplating  acquisitions 
of  banks  or  savings  and  loans  must 
notify  the  appropriate  regulatory  agency 
60  days  prior  to  consummation  and 
provide  it  with  specified  information. 
See  12  U.S.C.  1817(j)(6);  12  U.S.C. 
1730(q)(6).  The  transaction  may  be 
consummated  only  if  within  the  60  day 
period  the  parties  have  not  received 
written  notification  from  the  regulatory 
agency  that  it  has  disapproved  the 
transaction  or  is  extending  the  time 
period  for  up  to  another  30  days. 
Although  extensive  information  must  be 


submitted  to  the  regulatory  agencies 
pursuant  to  each  of  these  sections,  those 
materials  are  not  routinely  forwarded  to 
the  Department  of  Justice  for  review. 

The  Commission  has  determined  that 
transactions  subject  to  approval  by  the 
appropriate  regulatory  agency  pursuant 
to  the  Change  in  Bank  Control  Act  and 
the  Change  in  Savings  and  Loan  Control 
Act  should  be  exempt  from  the  reporting 
requirements  of  section  7A  to  avoid 
duplicative  filing  obligations.  The 
exemption  proposed,  however,  is  a 
qualified  one,  patterned  after  the 
exemption  provided  in  section  7A(c)(8). 
The  qualification  is  necessary  since 
copies  of  the  material  submitted  to  the 
appropriate  regulatory  agency  are  not 
automatically  forwarded  to  the  Justice 
Department.  The  proposed  rule  requires 
only  that  an  index  or  copies  of  materials 
be  submitted  to  the  Department  of 
Justice,  however,  since,  as  discussed 
above,  the  Federal  Trade  Commission 
lacks  jurisdiction  over  banks  and 
savings  and  loan  associations.  This  new 
exemption  includes  a  provision 
exempting  a  covered  acquisition  from  all 
requirements  of  the  Act,  including  the 
filing  requirements,  if  the  agency  finds 
that  its  approval  is  necessary  to  prevent 
the  failure  of  one  of  the  financial 
institutions  involved.  This  provision  is 
designed  to  cover  situations  in  which 
the  approving  agency  must  act  quickly 
to  prevent  the  collapse  of  a  bank  or 
other  institution  and  mirrors  a  provision 
in  present  §  802.8  (to  be  redesignated 
section  802.8(a)). 

It  is  proposed  that  the  existing  text  of 
section  802.8  be  redesignated  section 
802.8(a)  and  that  paragraph  (b)  be  added 
to  read  as  follows: 

§  802.8  Certain  supervisory  acquisitions. 

***** 

(b)(1)  A  merger,  consolidation, 
purchase  of  assets,  or  acquisition  which 
requires  agency  approval  under  12  U.S.C 
1817(j)  or  12  U.S.C.  1730(q)  shall  be 
exempt  from  the  requirements  of  the  act 
if  copies  of  all  information  and 
documentary  materials  filed  with  any 
such  agency  are  contemporaneously  . 
filed  with  the  Assistant  Attorney 
General  at  least  30  days  prior  to 
consummation  of  the  proposed 
acquisition.  In  lieu  of  providing  all  such 
information  and  documentary  material, 
or  any  portion  thereof,  an  index 
describing  such  informationand 
documentary  material  may  be  provided 
in  the  manner  authorized  by  §  802.6(a). 

(2)  A  transaction  described  in 
paragraph  (b)(1)  of  this  section  shall  be 
exempt  from  the  requirements  of  the  act, 
including  specifically  the  filing 
requirement,  if  the  agency  whose 
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approval  is  required  finds  that  approval 
of  such  transaction  is  necessary  to 
prevent  the  probable  failure  of  one  of 
the  institutions  involved. 

9.  Partial  Exemption  for  Acquisitions 
in  Connection  with  the  Formation  of 
Certain  Joint  Venture  or  Other 
Corporations  (§  802.42). 

Section  7A(c){8)  reflects 
Congressional  recognition  that  certain 
transactions  already  are  subject  to  the 
notification  and  review  requirements  of 
other  regulatory  agencies  and  that 
issues  relating  to  competition  are 
relevent  to  that  review.  In  the  formation 
of  certain  joint  venture  corporations, 
however,  some  contributors  may  be 
required  by  the  present  rules  to  file 
notification  notwithstanding  that  one  or 
more  other  contributors  are  exempt 
under  section  7A(c)(8).  Under  §  801.40  of 
the  rules  the  formation  of  a  joint  venture 
or  other  corporation  is  analyzed  as  an 
acquisition  of  the  voting  securities  of  the 
newly  formed  corporation  by  each 
contributor,  and  each  acquisition  is 
separately  subject  to  the  Act.  In  the  case 
of  the  formation  of  a  joint  venture 
corporation  in  which  one  participant  is 
exempt  under  section  7A(c)(8)  but 
another  participant  is  not,  the  non¬ 
exempt  participant  is  therefore  required 
to  file  under  the  present  rules  if  its 
acquisition  of  the  voting  securities  of  the 
joint  venture  corporation  meets  the  size 
criteria  of  the  Act  and  is  not  otherwise 
exempt. 

The  Commission  has  tentatively 
concluded  that  it  would  be  consistent 
with  the  purposes  of  the  Act  to  relieve 
the  non-exempt  contributors  to  the  joint 
venture  corporations  described  above, 
who  otherwise  are  subject  to  the  Act, 
from  the  requirement  of  filing  a 
Notification  and  Report  Form.  The 
Commission  believes  that  the 
information  required  to  be  submitted  by 
the  exempt  participant  to  the  regulatory 
agency  and  by  section  7A(c)(8)  to  the 
antitrust  agencies  is  generally  sufficient 
to  enable  the  latter  to  make  an  initial 
evaluation  of  the  participation  of  all 
parties  in  the  joint  venture  corporation. 

The  Commission  therefore  proposes 
new  §  802.42,  which  exempts 
contributors  to  the  formation  of  joint 
venture  corporations  such  as  those 
described  above  from  complying  with 
certain  provisions  of  the  rule.  This 
proposed  exemption  is  limited  to  the 
filing  of  a  Notification  and  Report  Form. 
In  lieu  of  the  Form,  §  802.42(a)  provides 
that  the  party  must  submit  an  affidavit 
claiming  this  exemption  and  attesting  to 
a  good  faith  intention  of  going  forward 
with  the  transaction.  Section  802.42(b) 
states  that  the  party  remains  subject  to 
all  other  provisions  of  the  Act  and  the 
rules.  The  submission  of  the  affidavit 


thus  initiates  a  30-day  waiting  period. 
During  this  period,  the  Commission  or 
the  Assistant  Attorney  General  may 
issue  a  request  for  additional 
information  or  documentary  material  to 
any  non-exempt  party  to  the  acquisition, 
and  such  a  request  will  extend  the 
waiting  period  until  20  days  after  a 
response  to  the  request  is  received. 

The  Commission  is  taking  this 
approach  because  the  extent  of  the 
analysis  of  the  participation  in  the  joint 
venture  by  the  contributor  not  directly 
subject  to  the  reviewing  agency’s 
authority  cannot  be  predicted.  Also,  the 
reviewing  agency  may  not  have 
expertise  with  respect  to  parties  not 
subject  to  its  authority.  In  particular,  the 
Commission  invites  comments  as  to  the 
justification,  if  any,  for  exempting 
contributors  to  joint  ventures  like  those 
described  above  from  all  the 
requirements  of  the  Act,  rather  than 
from  the  requirement  of  filing  a 
Notification  and  Report  Form  only. 

It  is  proposed  to  add  §  802.42  to  read 
as  follows: 

§  802.42  Partial  exemption  for  acquisitions 
in  connection  with  the  formation  of  certain 
joint  venture  or  other  corporations. 

(a)  Whenever  one  or  more  of  the 
contributors  in  the  formation  of  a  joint 
venture  or  other  corporation  which 
otherwise  would  be  subject  to  the 
requirements  of  the  act  by  reason  of 

§  801.40  are  exempt  from  these 
requirements  under  section  7A(c)(8),  any 
other  contributor  in  the  formation  which 
is  subject  to  the  act  and  not  exempt 
under  section  7A(c)(8)  need  not  file  a 
Notification  and  Report  Form,  provided 
that  no  less  than  30  days  prior  to  the 
date  of  consummation  any  such 
contributor  claiming  this  exemption  has 
submitted  and  affidavit  to  the  Federal 
Trade  Commission  and  to  the  Assistant 
Attorney  General  stating  its  good  faith 
intention  to  make  the  proposed 
acquisition  and  asserting  the 
applicability  of  this  exemption. 

(b)  Persons  relieved  of  the 
requirement  to  file  a  Notification  and 
Report  Form  pursuant  to  paragraph  (a) 
of  this  section  remain  subject  to  all 
other  provisions  of  the  act  and  these 
rules. 

10.  Acquisitions  of  and  by  Foreign 

Persons  (§§  802.50  and  802.51). 

Section  7A(a)(l)  of  the  Act  requires 
that  either  the  acquiring  or  the  acquired 
person  be  “engaged  in  commerce  or  in 
any  activity  affecting  commerce  *  * 

As  the  Statement  of  Basis  and  Purpose 
to  §  802.50  notes,  “(t]he  Act  thus  permits 
coverage  of  a  great  many  transactions 
that  have  some  or  even  predominant 
foreign  aspects.”  43  FR  33497.  Sections 
802.50  and  802.51,  respectively,  exempt 


certain  acquisitions  of  and  by  foreign 
persons  which  would  have  only  a 
relatively  small  impact  on  United  States 
commerce.  Where  the  effects  of  an 
acquisition  on  the  U.S.  economy  are 
small  compared  with  its  effects  in  other 
countries,  as  in  the  transactions 
exempted  by  these  sections,  the 
Commission  generally  considered  it 
appropriate  to  waive  its  jurisdiction, 
based  on  considerations  of  comity 
among  nations. 

On  November  21, 1979,  an  increase  in 
the  minimum  dollar  value  exemption 
contained  in  §  802.20  of  the  rules 
became  effective.  See  44  FR  00781.  The 
purpose  of  this  exemption  is  similar  to 
one  of  the  purposes  of  §§  802.50  and 
802.51,  namely  to  eliminate  the  filing 
obligations  with  respect  to  certain 
relatively  small  transactions  which 
because  of  their  size  are  normally 
unlikely  to  have  a  significant 
anticompetitive  impact  Originally, 

§  802.20  exempted  acquisitions  of  15 
percent  or  more  of  the  assets  or  voting 
securities  of  the  acquired  person  valued 
at  $15  million  or  less  unless  as  a  result 
of  the  acquisition  the  acquiring  person 
would  hold  more  than  $10  million  in 
assets,  or  voting  securities  which  would 
confer  control  of  an  issuer  with  annual 
net  sales  or  total  assets  of  $10  million  or 
more.  Experience  indicated  that 
additional  small  transactions  which 
were  not  covered  by  original  §  802.20 
were  usually  without  substantive 
antitrust  interest.  Amended  §  802.20 
accordingly  exempts  acquisitions  of  15 
percent  or  more  of  the  assets  or  voting 
securities  of  the  acquired  person  valued 
at  $15  million  or  less  where  as  a  result  of 
the  acquisition  the  acquiring  person 
would  not  hold  more  than  $15  million  in 
assets  or  gain  control  of  an  issuer  with 
annual  net  sales  or  total  assets  of  $25 
million  or  more. 

Some  of  the  same  reasons  which 
justified  expanding  the  §  802.20 
minimum  dollar  value  exemption  apply 
to  certain  provisions  in  §§  802.50  and 
802.51  The  Commission  therefore 
proposes  to  amend  these  sections  to 
coincide  with  amended  $  802.20. 
Specially,  proposed  §  802.50(a)  would 
exempt  acquisitions  by  a  U.S.  person  of 
foreign  assets  unless  sales  in  or  into  the 
U.S.  of  $25  million  or  more  are 
attributable  to  such  assets.  New 
§  802.50(b)  would  exempt  acquisitions 
by  a  U.S.  person  of  a  foreign  issuer 
unless  the  foreign  issuer  (or  an  entity 
controlled  by  it)  holds  assets  located  in 
the  U.S.  with  an  aggregate  book  value  of 
$15  million  or  more,  or  had  sales  in  or 
into  the  U.S.  of  $25  million  or  more  in  its 
most  recent  fiscal  year.  Amended 
§  802.51(b)  would  exempt  an  acquisition 
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by  a  foreign  person  of  a  foreign  issuer 
which  does  not  confer  control  of  an 
issuer  with  assets  located  in  the  U.S. 
with  an  aggregate  book  value  of  $15 
million  or  more,  or  confer  control  of  a 
U.S.  issuer  with  annual  net  sales  or  total 
assets  of  $25  million  or  more.  Finally, 
proposed  new  §  802.51(c)  would  exempt 
acquisitions  by  a  foreign  person  of 
assets  located  in  the  U.S.  valued  at  less 
than  $15  million. 

Section  §  802.50(b)  presently  excludes 
from  the  calculation  of  the  value  of 
assets  located  in  the  United  States  the 
value  of  “investment  assets  and  voting 
or  nonvoting  securities  of  another 
person  “(emphasis  added).  Investment 
assets  are  defined  in  §  801.1(j)(2)  of  the 
rules  as  “cash,  deposits  in  financial 
institutions,  other  money  market 
instruments,  and  instruments  evidencing 
government  obligations.”  The  Statement 
of  Basis  and  Purpose  to  §  802.50  states 
that  the  purpose  of  disregarding  these 
assets  is  “(tjo  exclude  assets  that  do  not 
reflect  a  substantial  business  presence 
in  the  United  States  and  generally  have 
little  competitive  significance."  43  FR 
33497. 

Section  802.51(b)  exempts  acqusitions 
of  the  voting  securities  of  a  foreign 
issuer  as  long  as  the  foreign  acquiring 
person  does  not  obtain  control  of  an 
issuer  which  holds  assets  located  in  the 
United  States  of  a  specified  value 
exclusive  of  “investment  assets.”  This 
provision  makes  no  mention  of  “voting 
or  nonvoting  securities  of  another 
person.”  Paragraph  (c)  exempts 
acquisitions  of  assets  located  in  the 
United  States  below  a  specified  amount, 
exclusive  of  “investment  assets.” 
Subsection  (d)  exempts  any  acquisition 
involving  both  a  foreign  acquiring 
person  and  a  foreign  acquired  person  if 
the  aggregate  assets  or  both  located  in 
the  United  States,  exclusive  of 
"investment  assets,”  is  less  than  $110 
million.  Again,  there  is  no  reference  to 
“voting  or  nonvoting  securities  of 
another  person,”  as  there  is  in 
§  802.50(b)(1). 

The  Commission  has  determined  that 
§§  802.51(b)(1)  and  (d)  should  be 
amended  so  as  to  exclude  from  the 
determination  of  the  dollar  amount  of 
assets  located  in  the  United  States,  in 
addition  to  “investment  assets,”  the 
value  of  any  voting  or  nonvoting 
securities  of  another  person  held  by  the 
acquired  person.  Both  of  these 
subsections  define  tests  for  determining 
whether  a  sufficient  nexus  with  the 
United  States  exists  in  a  particular 
foreign  acquisition  to  warrant 
imposition  of  a  filing  obligation.  In  order 
to  provide  a  more  accurate  reflection  of 
the  business  presence  of  the  acquired 


person  in  the  United  States,  the 
Commission  has  determined  that 
§§  802.51(b)(1)  and  (d)  should  be 
amended  to  inlcude  the  same  exception 
as  that  provided  in  §  802.50(b)(1). 

In  determining  whether  an  acquisition 
is  exempt  under  §  802.51(c),  one  need 
not  include  the  value  of  any  voting  or 
nonvoting  securities  of  another  person 
which  are  to  be  acquired  because 
§  801.21(b)  must  be  applied  in  the 
determination  of  the  value  of  such 
assets.  That  section  excludes  such 
securities  from  the  determination  of  the 
value  of  assets  when  acquired.  Section 
§  802.51(c)  need  not,  therefore,  be 
amended,  since  it  is  already  consistent 
with  §  802.50(b)(1). 

It  is  proposed  that  §§  802.50(a)(2)  and 

(b)  and  802.51(b),  (c)  and  (d)  be 
amended  by  revising  them  to  read  as 
follows: 

§  802.50  Acquisitions  of  foreign  assets  or 
of  voting  securities  of  a  foreign  issuer  by 
United  States  persons. 

(a)  Assets.  In  a  transaction  in  which 
assets  located  outside  the  United  States 
are  being  acquired  by  a  U.S.  person: 

*  *  *  *  * 

(2)  The  acquisition  of  assets  located 
outside  the  United  States,  to  which  sales 
in  or  into  the  United  States,  are 
attributable,  shall  be  exempt  from  the 
requirements  of  the  act  unless  as  a 
result  of  the  acquisition  the  acquiring 
person  would  hold  assets  of  the 
acquired  person  to  which  such  sales 
aggregating  $25  million  or  more  during 
the  acquired  person’s  most  recent  fiscal 
year  were  attributable. 

*  *  *  *  * 

(b)  Voting  securities.  An  acquisition 
of  voting  securities  of  a  foreign  issuer  by 
a  U.S.  person  shall  be  exempt  from  the 
requirements  of  the  act  unless  the  issuer 
(including  all  entities  controlled  by  the 
issuer)  either: 

(1)  Holds  assets  located  in  the  United 
States  (other  than  investment  assets  and 
voting  or  nonvoting  securities  of  another 
person)  having  an  aggregate  book  value 
of  $15  million  or  more:  or 

(2)  Made  aggregate  sales  in  or  into  the 
United  States  of  $25  million  or  more  in 
its  most  recent  fiscal  year. 
***** 

§  802.51  Acquisitions  by  foreign  persons. 

An  acquisition  by  a  foreign  person 
shall  be  exempt  from  the  requirements 
of  the  act  if: 

***** 

(b)  The  acquisition  is  of  voting 
securities  of  a  foreign  issuer,  and  will 
not  confer  control  of: 

(1)  An  issuer  which  holds  assets 
located  in  the  United  States  (other  than 


investment  assets  and  voting  or 
nonvoting  securities  of  another  person) 
having  an  aggregate  book  value  of  $15 
million  or  more,  or 

(2)  A  U.S.  issuer  with  annual  net  sales 
or  total  assets  of  $25  million  or  more; 

(c)  The  acquisition  is  of  less  than  $15 
million  of  assets  located  in  the  United 
States  (other  than  investment  assets);  or 

(d)  The  acquired  person  is  also  a 
foreign  person,  the  aggregate  annual 
sales  of  the  acquiring  and  acquired 
persons  in  or  into  the  United  States  are 
less  than  $110  million,  and  the  aggregate 
total  assets  of  the  acquiring  and 
acquired  persons  located  in  the  United 
States  (other  than  investment  assets  and 
voting  or  nonvoting  securities  of  another 
person)  are  less  than  $110  million. 
***** 

11.  Acquisitions  Requiring  the 
Approval  of  a  Federal  Court  in  a 
Bankruptcy  Proceeding  (§  802.70). 

Section  802.70  of  the  premerger 
notification  rules  exempts  two  types  of 
acquisitions  from  the  provisions  of  the 
Act.  Paragraph  (a)  exempts  acquisitions 
from  an  entity  required  to  divest  the 
subject  voting  securities  or  assets  by 
order  of  the  Federal  Trade  Commission 
or  any  federal  court  in  an  action  brought 
by  the  Commission  or  the  Department  of 
Justice.  Paragraph  (b)  exempts 
acquisitions  where  the  acquiring  person 
or  entity  is  subject  to  an  order  of  the 
Commission  or  any  federal  court  which 
requires  prior  approval  of  such  an 
acquisition  by  die  court,  the 
Commission,  or  the  Department  of 
Justice,  and  such  approval  has  been 
obtained.  These  types  of  acquisitions 
were  exempted  by  the  Commission 
because  the  information  required  by  the 
Notification  and  Report  Form  would 
substantially  duplicate  information 
already  in  the  enforcement  agencies' 
possession,  and  because  these 
acquisitions  by  their  nature  already  are 
subject  to  careful  antitrust  scrutiny  by  at 
least  one  of  the  agencies. 

The  language  of  present  §  802.70(b) 
would,  however,  appear  also  to  cover  an 
acquisition  of,  by,  or  from  a  corporation 
or  other  person  in  bankruptcy,  since  the 
acquisition  would  normally  require 
bankruptcy  court  approval.  The 
inclusion  of  these  acquisitions  among 
those  exempted  was  inadvertent.  The 
goals  of  a  court  administering  the  estate 
of  a  bankrupt  debtor  are  in  some  cases 
to  rehabilitate  the  debtor  and  always, 
insofar  as  possible,  to  maximize  the 
payment  of  the  claims  of  creditors.  The 
court  has  no  statutory  responsibility  to 
consider  antitrust  issues  relating  to  any 
dispositions  of  the  debtor's  property 
involved  in  a  plan  of  reorganization  or 
liquidation. 
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The  Commission  believes  that 
acquisitions  pursuant  to  an  order  of  a 
bankruptcy  court  should  not  be  granted 
a  blanket  exemption  from  the 
requirements  of  the  Act.  These 
transactions  do  not  necessarily  meet  the 
criterion  of  section  7A(d)(2)  that  they  be 
unlikely  to  violate  the  antitrust  laws.' 
This  has  been  the  Commission’s  position 
since  the  promulgation  of  the  present 
rules.  In  connection  with  present 
§  802.63,  which  exempts  certain 
acquisitions  by  creditors  in  foreclosure 
or  upon  default,  several  public 
comments  received  during  earlier 
rulemaking  proceedings  suggested  that 
sales  under  the  supervision  of  a 
bankruptcy  court  should  also  be  exempt. 
In  the  Statement  of  Basis  and  Purpose, 
the  Commission  responded  as  follows: 

These  recommendations  were  rejected. 
Purchases  at  bankruptcy  sales  may  pose 
antitrust  concerns,  as  may  subsequent 
dispositions  of  property  acquired  pursuant  to 
a  credit  relationship.  A  bankruptcy  court  has 
no  responsibility  to  consider  antitrust  issues 
relating  to  dispositions  of  the  debtor’s 
property.  43  FR  at  33502. 

The  Commission  proposes  to  amend 
paragraph  (b)  of  §  802.70  to  make  clear 
that  acquisitions  exempted  thereunder 
are  limited  to  those  subject  to  an  order 
and  requiring  prior  approval  in 
connection  with  actions  initiated  by  the 
Commission  or  the  Department  of 
Justice. 

The  overall  impact  of  this  proposed 
amendment  on  bankruptcy  proceedings 
should  be  minimal.  Many  acquisitions 
pursuant  to  an  order  from  a  bankruptcy 
court  will  be  small  and  will  either  fail  to 
meet  the  size  criteria  of  the  Act  or  be 
exempt  under  §  802.20  of  the  rules.  In 
the  absence  of  an  antitrust  concern, 
timing  problems  resulting  from  the 
necessity  to  observe  the  waiting  period 
in  reportable  transactions  may  usually 
be  mitigated  by  requests  for  early 
termination  of  the  waiting  period  under 
§  7A(b)(2)  and  §  803.11. 

It  is  proposed  to  amend  §  802.70(b)  by 
revising  it  to  read  as  follows: 

§  802.70  Acquisition  subject  to  order. 
***** 

(b)  The  acquiring  person  or  entity  is 
subject  to  an  order  of  the  Federal  Trade 
Commission  or  of  any  Federal  court  in 
an  action  brought  by  the  Federal  Trade 
Commission  or  the  Department  of 
Justice,  requiring  prior  approval  of  such 
acquisition  by  the  Federal  Trade 
Commission,  such  court,  or  the 
Department  of  Justice,  and  such 
approval  has  been  obtained. 

12.  Incorporation  by  Reference 
(l  803.2). 


On  April  10, 1979,  the  Commission 
staff  issued  a  formal  interpretation  of 
the  rules,  pursuant  to  §  803.30, 
specifying  under  what  circumstances 
incorporation  by  reference  of 
information  or  documentary  materials 
from  an  earlier  filing  would  be  permitted 
in  a  subsequent  filing.  The  staff  took  the 
position  that  the  incorporation  by 
reference  could  be  permitted  only  in  a 
very  narrow  set  of  circumstances.  This 
position  was  based  on  practical 
considerations  associated  with  the 
review  of  premerger  notification  filings. 
Such  filings  are  often  sent  for  review  to 
litigating  divisions  with  particular 
familarity  with  the  parties  to  the 
acquisition  or  the  product  market  or 
industries  involved.  These  litigating 
groups  are  sometimes  the  regional 
offices  of  the  enforcement  agencies.  If 
incorporation  by  reference  were 
permitted,  the  staff  believed  that  the 
documents  might  not  be  available  to  the 
offices  of  the  enforcement  agencies 
which  must  review  subsequent  filings.  In 
view  of  the  severe  time  constraints 
imposed  on  this  review  by  the  act, 
effective  analysis  appeared  to  be 
impossible  unless  all  required 
documentary  materials  accompany  each 
filing.  In  only  one  case  did  it  seem 
appropriate  to  depart  from  this  principle, 
namely  where  parties  to  a  single 
transaction  structured  to  occur  in  stages 
file  for  a  higher  notification  threshold 
shortly  after  having  filed  for  a  lower 
threshold. 

On  January  25, 1980,  the  Commission 
received  a  petition  from  the 
International  Telephone  and  Telegraph 
Corporation  (“the  ITT  petition”) 
requesting  a  reduction  in  the  number  of 
documents  filed  with  the  Notification 
and  Report  Form.  The  ITT  petition  also 
requested  the  Commission  ”[t]o  permit 
incorporation  by  reference  of  previous 
filings  of  documents  rather  than  require 
duplicative  filings  of  the  same 
documents.”  The  petition  asserts  that 
assembling  the  documents  requested  is 
burdensome  and  unnecessary.  It 
suggests  as  an  alternative  that  sets  of 
documentary  attachments  be  kept  in  a 
central  repository  for  reference  in 
connection  with  subsequent  filings  by 
the  same  person. 

Recently  the  United  States  General 
Accounting  Office  (“GAO")  took  the 
position  that  the  restrictions  on 
incorporation  of  certain  documents  by 
reference  imposed  by  the  April  10, 1979, 
formal  interpretation  constituted 
unnecessary  duplication  within  the 
meaning  of  the  Federal  Reports  Act,  44 
U.S.C.  3512.  In  particular,  GAO 
maintained  that  a  person  should  not 
have  to  file  documents  required  by  item 


4(a)  of  die  Notification  and  Report  Form 
which  had  been  submitted  by  that  same 
person  with  an  earlier  filing.  On  April  7. 
1981,  the  Federal  Trade  Commission 
staff  issued  another  formal 
interpretation  reflecting  GAO*s  position 
on  incorporation  by  reference  in  the 
Notification  and  Report  Form. 

Accordingly,  the  Commission 
proposes  that  new  paragraph  (e)  be 
added  to  §  803.2  of  the  niles  embodying 
the  basic  position  on  incorporation  by 
reference  taken  by  the  staff  in  its  formal 
interpretation  dated  April  7. 1981. 

It  is  proposed  to  amend  §  803.2  by 
adding  paragraph  (e)  to  read  as  follows: 

§  803.2  Instructions  appHcabla  to 
notification  and  report  form. 
***** 

(e)  A  person  filing  notification  may 
incorporate  by  reference  only 
documentary  materials  required  to  be 
filed  in  response  to  item  4(a)  of  the 
Notification  and  Report  Form  which 
were  previously  submitted  with  a  filing 
by  the  same  person;  except  that  when 
the  same  parties  file  for  a  higher 
notification  threshold  no  more  than  90 
days  after  having  made  filings  with 
respect  to  a  lower  threshold,  each  party 
may  incorporate  by  reference  in  the 
subsequent  filing  any  documents 
accompanying  or  information  contained 
in  its  earlier  filing. 

13..  Statement  of  Reasons  For 
Noncompliance  (5  803.3). 

Section  7A(b)(l)(A)  of  the  Act 
provides  that  the  waiting  period  shall 
being  on  the  date  of  receipt  by  the 
Commission  and  the  Assistant  Attorney 
General  of  completed  notification  or,  if 
such  notification  is  not  completed,  on 
the  date  of  receipt  of  the  notification  to 
the  extent  completed  and  a  statement  of 
the  reasons  for  noncompliance.  Section 
7A(e)(2)  of  the  Act  similarly  provides, 
with  respect  to  a  response  to  a  request 
for  additional  information,  that  the 
waiting  period  shall  being  to  run  again 
on  the  date  of  receipt  of  either  a 
completed  response  or  the  response  to 
the  extent  completed  accompanied  by  a 
statement  of  reasons  for  noncompliance. 

The  legislative  history  of  the  Act 
states  that  substantial  reasons  for 
noncompliance  must  be  given;  otherwise 
the  Commission  or  the  Department  of 
Justice  may  institute  an  enforcement 
action  under  section  7A(g)  of  the  Act 
The  legislative  history  explains  some  of 
the  reasons  for  requiring  an  explanation 
of  the  filing  person’s  noncompliance. 

The  late  Senator  Philip  Hart  stated  in 
this  respect: 

The  submission  of  (the  statement  of 
reasons  for  noncompUance)  is  clearly  not  a 
substitute  for  compliance  with  the 
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notification  obligation.  The  explanation  will, 
however,  serve  two  salutary  purposes.  First, 
it  will  tend  to  reduce  the  disagreement 
between  the  agencies  and  the  persons  subject 
to  the  Act  since  the  antitrust  authorities  will 
be  informed  of  the  reasons  underlying 
noncompliance.  Second,  the  explanation  will 
be  useful  in  any  civil  penalty  proceeding  that 
may  be  brought  under  subsection  (g)(1).  122 
Cong.  Rec.  S 15417  (daily  ed.  Sept.  8, 1976),  43 
FR  33509. 

The  Commission  promulgated  §  803.3 
to  implement  the  statutory  provision  for 
the  statement  of  reasons  for 
noncompliance.  The  Statement  of  Basis 
and  Purpose  explains  that  this  rule  was 
promulgated  “to  focus  on  the 
information  necessary  to  determine 
whether  the  filing  person  actually 
cannot  supply  the  required  information 
or  documents,  or  whether  the  failure  is 
based  on  a  mere  unwillingness  to 
comply  or  misunderstanding  of  what  is 
required  by  the  particular  item.”  43  FR 
33508-33509.  The  rule  also  is  intended  to 
reduce  the  need  for  requests  for 
additional  information  by  requiring 
detailed  explanations  of  reasons  for 
noncompliance  in  the  initial  filing  and  to 
emphasize  that  the  situations  in  which  a 
person  will  be  deemed  “unable”  to 
supply  a  complete  response  will  be 
construed  narrowly. 

The  Commission  believes  that  in 
several  respects  present  §  803.3 
sometimes  does  not  call  for  sufficient 
information  to  fulfill  its  purpose.  One 
inadequacy  is  that  the  rule  does  not 
require  sufficient  identification  of 
documentary  materials  which  would  be 
required  for  a  complete  response. 
Subsection  (b)  currently  requires  that 
the  noncomplying  party  describe  “what 
information  would  have  been  required 
for  a  complete  response.”  The  purpose 
of  this  provision  is  to  identify  die 
information  or  documentary  materials 
requested  but  not  submitted  so  that  the 
significance  of  the  noncompliance  may 
be  evaluated.  Statements  often  have 
identified  only  generally  the  information 
needed  for  a  complete  response  and 
have  not  been  sufficiently  detailed  to 
permit  such  an  evaluation.  The  proposed 
revision  would  expand  paragraph  (b)  of 
§  803.3  to  required  the  identification  of 
specific  documents  or  categories  of 
.  documents  which  would  have  been 
required  for  a  complete  response. 

Problems  have  also  arisen  in  this 
respect  with  subsection  (c).  This 
subsection  presendy  requires  that  the 
noncomplying  party  report  "who,  if 
anyone,  has  the  required  information, 
and  a  description  of  all  efforts  made  to 
obtain  it.”  This  provision  has  proved 
inadequate  in  cases  where  some  effort 
was  made  to  obtain  information  in 
response  to  a  request  but  where  a 


complete  response  was  nevertheless  not 
made.  The  language  does  not  call  for 
enough  information  to  determine 
whether  the  effort  made  was  adequate 
to  discover  whether  additional 
requested  documents  or  information 
exists.  Specifically,  it  does  not  require 
the  responding  party  to  explain  who 
searched  for  responsive  documents  and 
where  the  search  was  made.  Another 
problem  with  this  provision  is  that  it 
does  not  require  a  description  of  the 
effort  necessary  to  obtain  requested 
materials  where  no  effort  has  been 
made  to  do  so  since,  in  these 
circumstances,  the  noncomplying  party 
has  nothing  to  explain.  In  this  case,  too, 
the  enforcement  agencies  have  no  way 
of  determining  whether  an  incomplete 
response  nonetheless  constitutes 
substantial  compliance.  The  amended 
rule  would  require  an  explanation  of 
who  searched  for  responsive  documents 
and  where  the  search  was  conducted,  as 
part  of  the  description  of  all  efforts 
made  to  obtain  the  requested 
information.  When  no  effort  was  made, 
the  amended  rule  requires  an 
explanation  of  why,  and  what  effort 
would  be  necessary  to  obtain  the 
requested  information. 

The  current  rule  also  does  not 
specifically  require  information  in 
support  of  claims  of  privilege. 

Statements  of  reasons  for 
noncompliance  that  rely  on  claims  of 
attorney-client  privilege  therefore  often 
have  not  included  information  sufficient 
to  evaluate  the  validity  of  such  claims. 

The  assertion  of  attorney-client 
privilege  under  the  Act  has  been 
informally  addressed  in  a  letter  to  John 
W.  Bamum,  Esq.,  dated  September  13, 
1979.  The  letter,  which  has  been  placed 
on  the  public  record,  states  that 
information  or  documentary  material  for 
which  attorney-client  privilege  is 
claimed  will  not  be  given  a  blanket 
exemption  from  the  reporting  provisions 
of  the  Act.  Instead,  such  claims  will  be 
considered  individually  in  light  of 
information  contained  in  the  statement 
of  reasons  for  noncompliance  made  with 
regard  to  them.  The  letter  sets  out  in 
some  detail  what  information  is  required 
in  such  a  statement  to  support  a  claim  of 
attorney-client  privilege: 

The  statement  should  identify  each 
document  by  author,  recipient  date  and  its 
subject  matter.  The  statement  should  also 
state  who  has  control  of  the  document  and 
where  it  is  located  and  should  invoke  the 
attorney-client  privilege  as  the  reason  for  not 
supplying  it 

The  amended  rule  proposed  by  the 
Commission  would  incorporate  these 
requirements  in  a  new  paragraph  (d)  but 


would  extend  them  to  all  claims  of 
privilege. 

Finally,  the  Commission  proposes  to 
amend  the  introductory  paragraph  to 
make  clear  that  paragraphs  (a)  through 
(d)  do  not  exclusively  determine  the 
content  of  a  sufficient  statement  of 
reasons  for  noncompliance.  Only  if  the 
statement  contains  all  reasons  on  which 
the  party  relies  to  justify  its 
noncompliance  will  the  enforcement 
agencies  be  able  to  make  an  informed 
judgment  whether  substantial 
compliance  has  been  obtained  or 
whether  an  enforcement  action  should 
be  initiated.  It  is  intended  that,  as  a 
result  of  this  amendment,  the  party  will 
normally  be  precluded  from  asserting 
additional  justifications  at  a  later  date. 

The  Commission  proposes  to  amend 
§  803.3  by  revising  it  to  read  as  follows: 

§  803.3  Statement  of  reasons  for 
noncompliance. 

A  complete  response  shall  be  supplied 
to  each  item  on  the  Notification  and 
Report  Form  and  to  any  request  for 
additional  information  pursuant  to 
section  7A(e)  and  §  803.20.  Whenever 
the  person  filing  notification  is  unable  to 
supply  a  complete  response,  that  person 
shall  provide,  for  each  item  for  which 
less  than  a  complete  response  has  been 
supplied,  a  statement  of  reasons  for 
noncompliance.  The  statement  of 
reasons  for  noncompliance  shall  contain 
all  information  upon  which  a  person 
relies  in  explanation  of  its 
noncompliance  and  shall  include  at 
least  the  following: 

(a)  Why  the  person  is  unable  to 
supply  a  complete  response; 

(b)  What  information,  and  what 
specific  documents  or  categories  of 
documents,  would  have  been  required 
for  a  complete  response; 

(c)  Who,  if  anyone,  has  the  required 
information,  and  specific  documents  or 
categories  of  documents,  and  a 
description  of  all  efforts  made  to  obtain 
such  information  and  documents, 
including  the  names  of  persons  who 
searched  for  required  information  and 
documents,  and  where  the  search  was 
conducted.  If  no  such  efforts  were  made, 
provide  an  explanation  of  the  reasons 
why,  and  a  description  of  all  efforts 
necessary  to  obtain  required 
information  and  documents; 

(d)  Where  noncompliance  is  based  on 
a  claim  of  privilege,  a  statement  of  the 
claim  of  privilege  and  all  facts  relied  on 
in  support  thereof,  including  the  identity 
of  each  document,  its  author,  addressee, 
date,  subject  matter,  all  recipients  of  the 
original  and  of  any  copies,  its  present 
location,  and  who  has  control  of  it. 
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14.  Affidavits  Submitted  With  the 
Notification  and  Report  Form  (§  803.5). 

Section  801.30  of  the  rules  designates 
those  transactions  where  the  acquired 
person  may  not  be  aware  of  an 
obligation  to  file  notification  at  the  time 
the  acquiring  person  makes  its  filing. 
Section  803.5  requires  that  affidavits 
accompany  the  Form  attesting  that 
certain  pre-notification  obligations  of 
the  filing  parties  have  been  fulfilled.  The 
Statement  of  Basis  and  Purpose  states 
that  one  of  the  purposes  accomplished 
by  this  requirement  is  “ensur[ing]  that 
the  acquired  person  is  informed  of  its 
obligation  to  file  notification  when  the 
acquired  person  may  not  otherwise  be 
aware  of  that  duty."  43  FR  33510. 

Section  803.5(a)(1),  therefore,  requires 
the  acquiring  person  in  a  transaction 
covered  by  §  801.30  to  attest  that  the 
acquired  person  has  received  a  notice 
containing  certain  information,  specified 
in  §  803.5(a)(1)  (iHvi),  about  the 
proposed  transaction.  This  information 
is  sufficient  to  inform  the  acquired 
person  that  it  may  have  a  filing 
obligation. 

In  the  past,  acquired  persons  have 
occasionally  asserted  that  they  have  not 
received  notice  from  the  acquiring 
person  sufficient  to  apprise  them  of  their 
duty  to  file  notification.  If  true,  these 
allegations  would  mean  that  the 
acquiring  person’s  filing  is  incomplete 
and  thus  insufficient  to  begin  the 
running  of  the  waiting  period.  Without  a 
copy  of  the  notice  received  by  the 
acquired  person,  however,  the 
enforcement  agency  staffs  are  not  in  a 
position  to  evaluate  the  sufficiency  of 
the  acquiring  person's  notice  in  disputed 
cases,  and  thus  to  determine  the 
adequacy  of  its  compliance  with  this 
obligation.  To  prevent  this  problem  from 
arising  in  the  future,  the  Commission 
proposes  to  add  new  subsection  (3)  to 
§  803.5(a)  which  would  require  acquiring 
persons  in  transactions  covered  by 
§  801.30  to  include  in  their  premerger 
notification  filing  a  copy  of  the  notice 
served  on  the  acquired  person. 

Section  803.5(a)(2)  requires  the 
acquiring  person  in  an  acquisition  to 
which  §  801.30  applies  to  attest  to  a 
good  faith  intention  to  make  the 
acquisition.  This  requirement  is 
intended  to  eliminate  unnecessary  filing 
obligations  for  acquired  persons  and  to 
assure  that  the  staffs  of  the  enforcement 
agencies  are  not  required  to  expend 
limited  time  and  resources  reviewing 
transactions  which  the  parties  have  no 
present  intention  of  completing.  See 
Statement  of  Basis  and  Purpose  to 
§  803.5, 43  FR  33510.  Section  803.5(b) 
currently  requires  that  both  parties  to  an 
acquisition  to  which  §  801.30  does  not 


apply  attest  that  a  contract,  agreement 
in  principle,  or  letter  of  intent,  to  merge 
or  acquire  has  been  executed.  While  this 
provision  was  intended  to  assure  that 
the  parties  had  reached  an  agreement 
sufficiently  definite  to  be  reduced  to 
writing,  it  did  not  guarantee  that  the 
intention  to  complete  the  transaction 
was  current  as  of  the  time  of  filing 
notification.  The  Commission  therefore 
proposes  to  include  in  paragraph  (b),  as 
well,  a  requirement  that  the  parties 
attest  to  a  good  faith  intention  to 
consummate  the  transaction. 

It  is  proposed  that  §  803.5  be  amended 
by  adding  paragraph  (a)(3)  and  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  803.5  Affidavits  required. 

(a)  *  *  * 

(3)  The  affidavit  required  by  this 
paragraph  must  have  attached  to  it  a 
copy  of  the  written  notice  received  by 
the  acquired  person  pursuant  to 
paragraph  (a)(1)  of  this  section. 

(b)  Non-section  801.30  acquisitions. 

For  acquisitions  to  which  §  801.30  does 
not  apply,  the  notification  required  by 
the  act  shall  contain  an  affidavit, 
attached  to  the  front  of  the  notification, 
attesting  that  a  contract,  agreement  in 
principle  or  letter  of  intent  to  merge  or 
acquire  has  been  executed,  and  further 
attesting  to  the  good  faith  intention  of 
the  person  filing  notification  to  complete 
the  transaction. 

15.  English  Versions  of  Foreign 
Language  Documents.  (§  803.8). 

Information  called  for  in  the 
Notification  and  Report  Form  or  in  a 
request  for  additional  information  is 
sometimes  submitted  in  a  foreign 
language.  Occasionally,  the  Commission 
staff  has  had  difficulty  making  a  proper 
evaluation  of  such  materials  and  the 
transactions  to  which  they  related 
within  the  time  periods  provided  under 
the  act,  because  it  could  not  quickly 
obtain  translations  of  the  foreign 
language  information  and  materials.  The 
Commission  proposes,  therefore,  to  add 
new  §  803.8  setting  out  the 
circumstances  in  which  persons 
submitting  foreign  language  documents 
are  required  to  provide  that  information 
in  English  as  well.  Paragraph  803.8(a) 
requires  that,  whenever  an  "English 
language  version"  of  any  foreign 
language  information  or  documentary 
material  exists  at  the  time  of  submission 
of  the  Notification  and  Report  Form  both 
the  foreign  and  English  language 
versions  shall  be  submitted.  An  English 
version  is  an  English  language  outline, 
summary,  extract,  or  verbatim 
translation  of  a  foreign  language 
document.  Paragraph  803.8(b)  requires 


that  persons  submitting  foreign  language 
documents  or  information  in  response  to 
a  request  for  additional  information  or 
documentary  material  also  provide 
verbatim  English  translations  or  existing 
English  language  versions  or  both  to  the 
extent  specified  in  the  request 

It  is  proposed  to  add  §  803.8  to  read  as 
follows: 

§  803.8  Foreign  language  documents. 

(a)  Whenever  at  the  time  of  filing  a 
Notification  and  Report  Form  there  is  an 
English  language  outline,  summary, 
extract  or  verbatim  translation  of  any 
information  or  of  all  or  portions  of  any 
documentary  materials  in  a  foreign 
language  required  to  be  submitted  by 
the  act  or  these  rules,  all  such  English 
language  versions  shall  be  filed  along 
with  the  foreign  language  information  or 
materials. 

(b)  Documentary  materials  or 
information  in  a  foreign  language 
required  to  be  submitted  in  response  to 
a  request  for  additional  information  or 
documentary  material  shall  be 
submitted  with  verbatim  English 
language  translations,  or  all  existing 
English  language  versions,  or  both,  as 
specified  in  such  request. 

16.  Responses  to  Second  Requests: 
Where  Submitted  (§  803.20(a)). 

Section  803.20  establishes  procedures 
governing  requests  for  additional 
information  or  documentary  material 
(“second  requests")  by  the  antitrust 
enforcement  agencies.  These  requests 
have  the  effect  of  extending  the  waiting 
period.  Consummation  of  the  proposed 
acquisition  normally  cannot  occur  until 
20  days  (10  days  in  the  case  of  a  cash 
tender  offer)  after  completed  responses 
to  the  request(s)  are  received  by  the 
requesting  agency.  Section  803.20(a)(2) 
currently  provides  that  second  requests 
are  returnable  “at  the  office  designated 
in  §  803.10(c)” — that  is,  at  the 
headquarters  offices  of  the  antitrust 
enforcement  agencies  in  Washington, 
D.C. 

The  Commission  believes  that  making 
every  second  request  returnable  to  the 
Washington  office  of  either  the  Federal 
Trade  Commission  or  the  Justice 
Department  is  unnecessarily  inflexible 
and  cumbersome  both  to  the 
enforcement  agencies  and  to  the  parties. 
Often  a  particular  acquisition  is 
assigned  for  investigation  to  a  division 
or  office  which  is  in  a  different  location 
from  that  of  the  offices  designated  in 
§  803.10(c).  In  such  situations,  valuable 
time  may  be  saved  by  making  the 
responses  to  the  request  returnable 
directly  to  the  responsible  office.  In 
many  cases,  the  proposed  change  may 
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also  reduce  the  burden  of  compliance 
for  the  responding  party. 

To  accomplish  these  objectives,  the 
Commission  proposes  to  amend 
§  803.20(a)(2)  to  stipulate  that  a 
response  to  a  second  request  shall  be 
returnable  at  whatever  location  is 
designated  in  the  request.  In  situations 
where  no  location  is  designated,  the 
response  shall  be  returnable  (as  in  the 
present  rule)  at  the  offices  designated  in 
§  803.10(c). 

It  is  proposed  that  §  803.20(a)(2)  be 
amended  by  revising  it  to  read  as 
follows: 

§  803.20  Requests  for  additional 
information  or  documentary  material. 

(a)  *  *  * 

(2)  All  the  information  and 
documentary  material  required  to  be 
submitted  pursuant  to  a  request  under 
paragraph  (a)(1)  of  this  section  shall  be 
supplied  to  the  Commission  or  to  the 
Assistant  Attorney  General,  whichever 
made  such  request,  at  such  location  as 
may  be  designated  in  the  request  or,  if 
no  such  location  is  designated,  at  the 
office  designated  in  §  803.10(c),  or,  if 
such  request  is  not  fully  complied  with, 
a  statement  of  reasons  for 
noncompliance  pursuant  to  §  803.3  shall 
be  provided  for  each  item  or  portion  of 
such  request  which  is  not  fully  complied 
with. 

***** 

17.  Additional  Notification  Procedures 
Regarding  Issuance  of  Second  Requests 
(§  803.20(b)). 

Section  803.20(b)(2)  of  the  rules 
specifies  when  a  second  request  shall  be 
effective.  Currently,  a  second  request  in 
writing  is  effective  upon  receipt 
(§  803.20(b)(2)(i))  or  upon 
communication  (i.e.,  reading  the  full 
text)  either  in  person  or  by  telephone 
where  such  communication  is  followed 
by  written  confirmation  mailed  within 
the  waiting  period  (§  803.20(b){2)(i)).  The 
Commission’s  experience  has  been  that 
parties  receiving  second  requests 
usually  prefer  to  waive  communication 
by  telephone  and  to  send  an  agent  to 
obtain  a  written  copy  of  it.  To  provide 
for  this  procedure  in  the  rules,  the 
Commission  proposes  to  amend 
§  803.20(b)(ii).  The  amended  subsection 
would  specify  that  a  request  is  effective 
when  notice  of  its  issuance  is  given  to 
the  person  to  whom  the  request  is 
issued,  provided  that  written 
confirmation  [i.e.,  a  copy)  of  the  request 
is  mailed  to  that  person  before  the 
expiration  of  the  initial  waiting  period. 
Such  notice  may  be  given  by  telephone 
or  in  person.  The  enforcement  agencies 
will,  of  course,  continue  making  every 
effort  to  assure  that,  in  addition  to  being 


notified,  a  party  to  whom  a  second 
request  is  issued  learns  of  the  contents 
of  the  request  as  soon  as  possible.  Thus 
the  proposed  rule  provides  that,  upon 
request  of  the  individual  receiving 
notice  of  the  issuance  of  a  second 
request,  the  entire  contents  of  the 
second  request  will  be  read  to  him  or 
her. 

Section  803.20(b)(2)(ii)  will  continue  to 
require  that  persons  filing  notification 
keep  a  designated  individual  available 
during  normal  business  hours  for 
purposes  of  receiving  requests  for 
clarification  or  amplification,  requests 
for  additional  information  or 
documentary  material,  or  notice  of  the 
issuance  of  such  requests.  The 
Commission  proposes  that  a  new 
subsection  (iii)  be  added  to  address  a 
particular  problem  which  arises  when 
the  individual  so  designated  is  not 
located  in  this  country.  The  proposed 
new  subsection  would  require  that  when 
a  reporting  person  designates  an 
individual  located  outside  the  United 
States  pursuant  to  subsection  (ii),  at 
least  one  individual  located  within  the 
United  States  and  reachable  by 
telephone  also  be  designated  for  the 
limited  purpose  of  receiving  notice  of 
the  issuance  of  a  request  for  additional 
information  or  documentary  material. 
This  proposed  change  is  designated  to 
facilitate  communicatins  between  the 
requesting  agency  and  the  recipient  of 
the  request.  It  results  from  the 
Commission’s  awareness  of  die 
potential  for  delay  inherent  in  the  use  of 
the  mails  to  communicate  a  request  for 
additional  information  where  the 
individual  designated  to  receive  it  is 
located  in  another  country.  The 
Commission  believes  that  this  change  is 
necessary  to  assure  that  the  foreign  (or 
other  reporting)  person  prompdy 
receives  notice  of  the  request.  Since  a 
premerger  notification  filing  is  required 
only  from  persons  which  already  have  a 
significant  presence  in  the  United 
States,  persons  affected  by  this 
provision  are  likely  already  to  have 
agents  in  the  country  who  can  receive 
this  notice.  Any  additional 
inconvenience  should  therefore  be 
minimal. 

It  is  proposed  that  §  803.20  be 
amended  by  revising  paragraph  (b)(2)(ii) 
and  adding  paragraph  (b)(2)(iii)  to  read 
as  follows: 

§803.20  Requests  for  additional 
Information  or  documentary  material. 

***** 

Cb)  *  *  * 

(2)  When  request  effective. 
***** 


(ii)  In  the  case  of  a  written  request, 
upon  notice  of  the  issuance  of  such 
request,  to  the  person  to  which  it  is 
directed,  within  the  original  30-day  (or, 
in  the  case  of  a  cash  tender  offer,  15- 
day)  waiting  period  (or,  if  §  802.23 
applies  such  other  period  as  that  section 
provides),  provided  that  written 
confirmation  of  the  request  is  mailed  to 
the  person  to  which  the  request  is 
directed,  within  the  original  30-day  (or, 
in  the  case  of  a  cash  tender  offer,  15- 
day)  waiting  period  (or,  if  §  802.23 
applies,  such  other  period  as  that 
section  provides).  Notice  to  the  person 
to  which  the  request  is  directed  may  be 
given  by  telephone  or  in  person.  The 
person  filing  notification  shall  keep  a 
designated  individual  reasonably 
available  during  normal  business  hours 
throughout  the  waiting  period  through 
the  telephone  number  supplied  on  the 
certification  page  of  the  Notification  and 
Report  Form.  Notice  of  a  request  for 
additional  information  or  documentary 
material  need  be  given  by  telephone 
only  to  that  individual  or  to  the 
individual  designated  in  accordance 
with  paragraph  (b)(2)(iii)  of  this  section. 
Upon  the  reqest  of  the  individual 
receiving  notice  of  the  issuance  of  such 
a  request,  the  full  text  of  the  request  will 
be  read.  The  written  confirmation  of  the 
request  shall  be  mailed  to  the  ultimate 
parent  entity  of  the  person  filing 
notification,  or  if  another  entity  within 
the  person  filed  notification  pursuant  to 
§  803.2(a),  then  to  such  entity. 

(iii)  When  the  individual  designated  in 
accordance  with  paragraph  (b)(2)(ii)  of 
this  section  is  not  located  in  the  United 
States,  the  person  filing  notification 
shall  designate  an  additional  individual 
located  within  the  United  States  to  be 
reasonably  available  during  normal 
business  hours  throughout  the  waiting 
period  through  a  telephone  number 
supplied  on  the  certification  page  of  the 
Notification  and  Report  Form.  This 
individual  shall  be  designated  for  the 
limited  purpose  of  receiving  notification 
of  the  issuance  of  requests  for  additional 
information  or  documentary  material  in 
accordance  with  the  procedure 
described  in  paragraph  (b)(2)(ii)  of  this 
section. 

***** 

Proposed  Change  in  the  Notification  and 
Report  Form  in  Response  to  the  Petition 
of  the  International  Telephone  and 
Telegraph  Corp. 

On  January  25, 1980,  the  Commission 
received  a  petition  from  the 
International  Telephone  and  Telegraph 
Corporation  (‘TIT  petition”)  requesting 
the  amendment  of  Item  4(a)  of  the  Form 
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(Part  803-Appendix).  The  petition 
specifically  requests  the  Commission: 

1(a)  To  delete  the  requirements  to 
furnish  with  each  notification  “all 
registration  statements”  filed  with  the 
SEC  by  the  reporting  person  (and  by 
each  entity  within  such  person)  since 
the  period  reflected  by  the  most  recent 
form  10-K;  or  in  the  alternative 

(b)  To  require  that  only  “the  most 
recent  registration  statement”  since 
such  period  be  furnished;  and 

2  To  permit  incorporation  by 
reference  of  previous  filings  of 
documents  rather  than  require 
duplicative  filings  of  the  same 
documents. 

The  documents  filed  with  the  SEC 
.which  are  required  to  be  submitted 
under  Item  4(a)  of  the  Form  are  intended 
to  provide  financial  information  about 
the  reporting  person,  information  about 
its  operations  and  those  of  its 
subsidiaries,  and,  occasionally, 
information  about  the  reported 
transaction  itself.  The  several  types  of 
documents  requested  often  contain 
similar  information.  It  is  important  to  the 
antitrust  review  of  the  transaction, 
however,  that  information  of  this  sort  be 
as  current  as  possible.  Depending  on  the 
date  of  filing,  the  information  in  Form 
10-K  may  be  more  than  a  year  old.  The 
Commission  decided,  therefore,  to 
request  several  types  of  SEC  documents 
in  order  to  assure  that  the  most  current 
such  information  was  received. 
Experience  in  reviewing  filings, 
however,  indicates  that  most 
registration  statements  are  not  a 
significant  source  of  pertinent 
information  not  available  in  other 
documents.  The  Commission  has 
determined,  therefore,  that  item  4(a) 
need  not  require  the  submission  of  most 
registration  statements. 

Neither  alternative  suggested  in  the 
ITT  petition,  however,  is  entirely 
satisfactory.  The  petition  requests  either 
that  no  registration  statements  be 
required  at  all  or  that  only  the  most 
recent  be  required.  In  certain 
circumstances  such  as  an  exchange 
tender  offer,  a  registration  statement  is 
filed  in  connection  with  the  transaction 
being  reported.  Such  registration 
statements  contain  much  valuable 
information  and  should  be  submitted 
with  the  premerger  notification  filing  if 
they  are  available.  It  is  possible, 
however,  that  under  certain 
circumstances  such  statements  would 
not  be  the  most  recent  registration 
statement  at  the  time  the  premerger 
notification  filing  is  made.  A 
requirement  that  the  most  recent 


registration  statement  be  submitted 
would  not,  therefore,  assure  in  all  cases 
that  statements  connected  with  the 
reported  transaction  would  be  provided. 
The  Commission  intends  to  amend  Item 
4(a),  therefore,  to  specify  that  the  only 
registration  statement  required  to  be 
submitted  is  that  filed  in  connection 
with  the  specific  transaction  being 
reported,  provided  that  such  a  statement 
is  available  at  the  time  the  Form  is  filed. 

The  second  amendment  requested  by 
the  ITT  petition,  that  incorportation  by 
reference  of  documents  submitted  with  a 
previous  filing  be  permitted,  has  been 
discussed  above  in  connection  with 
proposed  new  §  803.2(e)  of  the  rules. 

At  the  same  time,  the  Commission  will 
also  revise  the  wording  of  item  4(a).  This 
item  now  calls  for  “all  of  the  following 
filed  with  the  United  States  Securities 
and  Exchange  Commission  within  the 
three  years  prior  to  the  date  of  filing  of 
this  notification  *  *  This  instruction 
requests  the  specified  documents  if  any 
such  documents  have  been  filed  with  the 
SEC  within  the  proceeding  three  years. 

If  none  have  been  filed  in  that  period,  no 
such  documents  need  be  provided.  The 
present  wording  has,  however,  misled 
some  reporting  persons  into  believing 
that  all  specified  documents  filed  at  any 
time  within  the  previous  three  years 
must  be  submitted.  To  prevent  this 
problem  from  arising,  the  phrase  “within 
the  three  years  prior  to  the  date  of  filing 
of  this  notification”  will  be  deleted. 
Appendix  to  Part  803  [Amended] 

Revised  item  4(a)  on  the  Form  (Part 
803 — Appendix)  would  read  as  follows: 

4  *  *  * 

(a)  all  of  the  following  filed  with  the  United 
States  Securities  and  Exchange  Commission 
(or  to  be  contemporaneously  filed  in 
connection  with  this  acquisition):  the  most 
recent  proxy  statement,  most  recent  Form  10- 
K,  all  Forms  10-Q  and  8-K  filed  since  the  end 
of  the  period  reflected  by  the  most  recent 
Form  10-K,  any  registration  statement  filed  in 
connection  with  the  transaction  for  which 
notification  is  being  filed  and,  if  the 
acquisition  is  a  tender  offer,  schedule  14D-1; 
alternatively,  if  the  person  filing  notification 
does  not  have  copies  of  responsive 
documents  readily  available,  identification  of 
such  documents  and  citation  to  date  and 
place  of  filing  will  constitute  compliance; 
***** 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

[FR  Doc.  81-21929  Filed  7-28-81;  845  am] 

BILLING  CODE  67MMI1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-9-FRL-1890-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Part  D  of  the  Clean  Air  Act 
as  amended  in  1977,  requires  that  states 
revise  their  State  Implementation  Plan 
(SIP)  for  all  areas  that  have  not  attained 
the  National  Ambient  Air  Quality 
Standards  (NAAQS).  As  part  of 
California’s  control  strategy  for 
attainment  of  the  NAAQS  for  ozone 
(Os),  the  State  has  revised  its  SIP  to 
require  additional  control  of  volatile 
organic  compounds  (VOCs)  in  areas 
which  are  nonattainment  for  ozone. 
These  revisions  to  the  State’s  SIP 
control  VOCs  emitted  from  certain 
industrial  sources,  including  sources 
covered  by  EPA’s  Group  II  Control 
Techniques  Guideline  (CTG)  documents. 

The  EPA  invites  public  comments  on 
these  revisions,  the  identified 
deficiencies,  the  suggested  corrections 
and  associated  proposed  deadlines,  and 
whether  these  revisions  should  be 
approved,  disapproved  or  conditionally 
approved,  especially  with  respect  to  the 
requirements  of  Part  D  of  the  Act 
DATES:  Comments  must  be  received  by 
September  28, 1981. 

ADDRESSES:  Comments  may  be  sent  to: 
Regional  Administrator,  Attn:  Air  & 
Hazardous  Materials  Division.  Air 
Programs  Branch,  Stationary  Source 
Section,  Environmental  Protection 
Agency,  Region  IX,  215  Fremont  St,  San 
Francisco,  CA  94105. 

Copies  of  the  proposed  revisions  and 
EPA’s  associated  Evaluation  Report  are 
contained  in  document  file  NAP-CA-33 
and  are  available  for  public  inspection 
during  normal  business  hours  at  the  EPA 
Region  IX  office  at  the  above  address 
and  at  the  following  locations: 

California  Air  Resources  Board,  1102 
“Q”  St.,  P.O.  Box  2815,  Sacramento, 
CA  95812. 

Public  Information  Reference  Unit, 

Room  2404  (EPA  Library),  401  “M”  St 
S.WM  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wallace  Woo,  Chief,  Stationery  Source 
Section,  Air  Programs  Branch,  Air  & 
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Hazardous  Materials  Division, 
Environmental  Protection  Agency, 

Region  IX,  (415)  556-6063. 

SUPPLEMENTARY  INFORMATION: 

Background — CTG  II 

Provisions  of  the  Clean  Air  Act 
enacted  in  1977  require  states  to  revise 
their  SIPs  for  areas  that  have  not 
attained  the  NAAQS.  The  April  4, 1979 
General  Preamble  (44  FR  20376) 
describes  the  requirements  for  agencies 
to  submit  VOC  Reasonably  Available 
Control  Technology  (RACT)  regulations 
for  certain  sources  located  in  ozone 
nonattainment  areas.  The  first  set  of 
RACT  regulations  were  required  for 
sources  covered  by  the  Group  I  CTG 
documents  published  before  January 
1978.  Regulations  for  sources  covered  by 
the  Group  I  documents  were  to  have 
been  submitted  by  January  1, 1979.  A 
second  set  of  RACT  regulations  are 
required  for  sources  covered  by  the 
Group  II  CTG  documents,  published 
between  January  1978  and  January  1979. 
Regulations  for  sources  covered  by  the 
Group  II  CTG  documents  were  to  have 
been  submitted  by  January  1, 1981  (45 
FR  78121,  November  5, 1980). 

This  notice  primarily  addresses  the 
adequacy  of  California’s  SIP  relative  to 
the  requirement  for  Group  II  CTGs.  In 
addition,  this  notice  proposes  action  on 
several  other  VOC  control  regulations 
which  are  regionally  important  to  ozone 
control  strategies  in  California. 

EPA  published  the  CTGs  in  order  to 
assist  the  States  in  determining  RACT. 
The  CTGs  provide  information  on 
available  air  pollution  control 
techniques  and  provide 
recommendations  on  what  EPA  calls  the 
“presumptive  norm"  for  RACT.  Group  II 
•  CTGs  cover  the  following  source 
categories: 

•  Factory  Surface  Coating  of  Flat  Wood 
Paneling. 

•  Petroleum  Refinery  Fugitive  Emissions 
(Leaks). 

•  Synthetic  Pharmaceutical  Manufacture. 

•  Rubber  Tire  Manufacture. 

•  Surface  Coating  of  Miscellaneous  Metal 
Parts  and  Products. 

•  Graphic  Arts  (Printing). 

•  Dry  Cleaning  (Perchloroethylene). 

•  Gasoline  Tank  Trucks,  Leak  Prevention. 

•  Petroleum  Liquid  Storage,  Floating  Roof 
Tanks. 

The  State  of  California  has  25 
individual  Air  Pollution  Control  Districts 
(APCD)  in  ozone  nonattainment  areas 
which  must  meet  the  requirements  for 
RACT.  On  March  19,  April  4  and  June  9, 
1981,  the  California  Air  Resources  Board 
(ARB)  submitted  letters  to  EPA, 
identifying  which  of  the  Group  II  CTG 
source  categories  required  control  in 


each  of  the  25  Districts.  Their  submittals 
are  summarized  in  Table  I.  As  indicated 
in  Table  I,  EPA  has  already  proposed 
action  on  many  of  the  Group  II  CTG 
regulations  in  separate  Federal  Register 
notices.  Many  of  the  regulations  were 
proposed  to  be  approved  under  Part  D 
since  they  fully  met  the  requirement  for 


Listed  below  are  the  Federal  Register 
citations  for  the  proposal  and  final 
notices: 

South  Coast  AQMD:  April  1, 1980  [45 
FR  21271]  (proposal),  and  January  21, 
•1981  [46  FR  5965]  (final). 

Bay  Area  AQMD:  July  18, 1980  [45  FR 
48164]  (proposal). 

San  Diego  County  APCD:  February  4, 
1981  [46  FR  10750]  (proposal). 

Ventura  and  Santa  Barbara  County 
APCDs:  September  5, 1980  [45  FR  58912] 
(proposal). 

Fresno,  San  Joaquin,  Stanislaus, 
Merced,  Madera,  Kings  and  Tulare 
County  APCDs:  September  5, 1980  [45 
FR  58897]  (proposal). 

Sacramento,  Yolo-Solano,  Placer 
(Sacramento  Air  Basin  Portion)  Butte 


RACT.  A  few  of  the  regulations 
contained  minor  deficiencies  and  the 
plans  were  proposed  to  be  conditionally 
approved,  contingent  on  the  submittal  of 
appropriate  remedies.  EPA  will  finalize 
action  on  these  regulations  in  separate  ■ 
Federal  Register  actions. 


Yuba  and  Sutter  County  APCDs: 
September  5, 1980  [45  FR  58883] 
(proposal). 

Monterey  Bay  Unified  APCD:  April  1, 
1980  [45  FR  21266]  (proposal)  and 
December  4, 1980  [46  FR  80279]  (final). 

Kern  County  APCD:  September  15, 
1980  [45  FR  60931]  (proposal). 

Imperial  County  APCD:  April  1, 1980 
[45  FR  21297]  (proposal)  and  November 
10, 1980  [46  FR  74480]  (final). 

Description  of  Regulations 

The  State  of  California  submitted  the 
following  additional  Group  II  CTG 
regulations  which  are  the  subject  of  this 
notice  on  the  dates  indicated: 

California  State-Wide  Regulations — 
Sections  41950  to  41962,  and  Sections 


Table  I.— . Applicability  of  Group  II  CTG  Categories  in  California 

[A,  B,  or  C  indicates  that  a  rule  is  required] 


Group  II  CTG  source  category 

Dis¬ 
trict  Metal 

parts 

Floating 
roof  tanks 

Graphic 

arts 

Rubber  Pharma- 

tires  ceuticals 

PERC 
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ing 
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Refinery 

fugitives 

Tank  truck 
leaks 

South  A . 

..  A . 

B . 

.  B . 

B . 

.  A . 

..  B . 

.  B. 
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..  A . 

B . 

.  B . 

B . 

.  B . 
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.  c . 
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..  B. 
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. 

...  B . 
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B. 
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.  B . 

. 

.  c . 

..  B. 
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Merced..  A . 

...  A . 

. . 

. 

...  B. 

...  A . 

B 

Kings...  A . 
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...  B . 

...  B. 

Tulare..  A . 
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...  B. 
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...  B . 

...  B. 

rial. 

Butte . 

...  B. 
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...  B. 
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Legend:  A— Rule  was  submitted  and  is  addressed  in  a  separate  Federal  Register;  B— Rule  was  submitted  and  is 
addressed  in  this  notice;  C— Rule  has  not  been  submitted. 
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94000  to  94004  of  the  California  Health 
and  Safety  Code,  and  “Stationary 
Source  Test  Methods — Volume  2: 
Certification  and  Test  Procedures  for 
Gasoline  Vapor  Recovery  Systems” 

(April  23, 1980). 

South  Coast  AQMD 

Rule  462,  “Organic  Liquid  Loading” 
duly  25, 1980). 

Rule  466,  “Pumps  and  Compressors” 
(February  7, 1980). 

Rule  4666.1,  “Valves  and  Flanges” 

(June  2, 1980). 

Rule  1102.1,  “Perchloroethylene  Dry 
Cleaning  Systems"  (March  30, 1981). 

Rule  1103,  "Pharmaceuticals  and 
Cosmetics  Manufacturing  Operations” 
(April  23, 1980). 

Rule  1130,  "Graphic  Arts"  (December 
15, 1980). 

Bay  Area  AQMD  (Regulation  8) 

Rule  20,  "Graphic  Arts  Coating 
Operations”  (November  3, 1980). 

Rule  23,  "Coating  of  Flat  Wood 
Paneling"  (May  13, 1980). 

Rule  24,  "Manufacture  of  Synthesized 
Pharmaceutical  Products”  (May  13, 

1980). 

Rule  25,  “Pump  and  Compressor  Seals 
at  Petroleum  Refineries”  (September  5, 
1980). 

Rule  27,  “Perchloroethylene  Dry 
Cleaning"  (May  13, 1980). 

Rule  28,  “Pressure  Relief  Valves  at 
Petroleum  Refineries”  (September  5, 

1980) . 

Ventura  County  APDC 

Rule  71.2,  "Storage  of  Organic 
Liquids”  (January  28, 1981). 

Fresno  County  APCD 

Rule  410,  “Storage  of  Organic  Liquids” 
(May  13, 1980). 

El  Dorado  County  APCD 

Rule  313,  “Storage  of  Petroleum 
Products  at  Terminals  and  Large  Bulk 
Loading  Facilities”  (January  28, 1981). 

Stanislaus  County  APCD 

Rule  409.7  "Graphic  Arts"  (March  23, 

1981) . 

In  addition,  the  State  submitted  the 
following  rules  (on  the  dates  indicated) 
and  EPA  has  proposed  to  approve  these 
rules  under  Section  110  of  the  Clean  Air 
Act  in  separate  Federal  Register  notices. 
These  rules  are  being  evaluated  in  this 
notice  with  respect  to  the  requirement 
for  RACT  for  Group  II  CTG  source 
categories: 

South  Coast  AQMD 

Rule  467,  “Safety  Pressure  Relief 
Valves"  (August  2, 1976),  approved  on 
June  14, 1978  (43  FR  25684J. 


Bay  Area  AQMD 

Rule  6,  “Terminals  and  Bulk  Plants” 
(September  5, 1980). 

Rule  18,  “Valves  and  Flanges  at 
Petroleum  Refineries”  (February  7, 1980); 
both  rules  proposed  for  approval  on  July 
18, 1980  (45  FR  48164). 

Ventura  County  APCD 

Rule  74.7,  “Valves  and  Flanges  at 
Petroleum  Refineries  and  Chemical 
Plants”  (October  18, 1979);  proposed  for 
approval  on  September  5, 1980  [45  FR 
58912]. 

Rule  70,  “Storage  and  Transfer  of 
Gasoline”  (December  24, 1979); 
proposed  for  approval  on  September  5, 
1980  [45  FR  58912). 

Santa  Barbara  County  APCD 

Rule  331,  “Refinery  Valves  and 
Flanges”  (October  18, 1979);  proposed 
for  approval  on  September  5, 1980  [45  FR 
58912]. 

Kern  County  APCD 

Rule  414.1,  “Valves  and  Flanges  at 
Petroleum  Refineries  and  Chemical 
Plants”  (January  8, 1980);  proposed  for 
x  approval  on  September  5, 1980  [45  FR 
60931]. 

Kings  County  APCD 

Rule  414.1,  “Valves  and  Flanges  at 
Petroleum  Refineries  and  Chemical 
Plants”  (October  15, 1979);  proposed  for 
approval  on  September  5, 1980  [45  FR 
58897]. 

Imperial  County  APCD 

Rule  414,  “Storage  of  Organic  Liquids 
at  Terminals  and  Bulk  Loading 
Facilities”  (December  24, 1979); 
approved  on  November  10, 1980  [45  FR 
74480). 

Evaluation 

EPA  has  evaluated  the  rules  listed 
above  and  believes  that  the  requirement 
for  RACT  for  Group  II  CTG  sources  is 
satisfied  except  as  noted  below: 

State-wide  Regulations 

California’s  State-wide  regulation  for 
tank  truck  leakage  adequately  controls 
leakage  from  tank  trucks.  The  regulation 
does  not,  however,  specify  criteria  for 
vapor  recovery  system  leakage.  The 
CTG  recommends  that  a  vapor  leak  be 
defined  in  terms  of  a  vapor 
concentration  measured  with  a  portable 
VOC  detection  device.  The  South  Coast 
AQMD,  Bay  Area  AQMD  qnd  San  Diego 
County  APCD  have  submitted 
regulations  which  adequately  define 
vapor  leakage  from  vapor  recovery 
systems.  An  adequate  vapor  leakage 
definition  is  needed  for  the  remaining 
ozone  nonattainment  areas  in  California 


to  fully  satisfy  the  requirement  for 
RACT. 

South  Coast  AQMD 

1.  The  District’s  rule  for  refinery 
fugitive  emissions  from  pumps  and 
compressors  only  requires  a  regular 
visual  inspection  for  leakage.  The  CTG 
recommends  that  portable  gaseous  VOC 
detection  devices  be  used  to  identify 
gaseous  leaks.  It  is  believed  that  such  a 
device  needs  to  be  specified  in  order  to 
adequately  monitor  fugitive  leaks. 

2.  The  District’s  rule  for  refinery 
fugitive  emissions  from  pressure  relief 
valves  does  not  specify  the  requirements 
for  a  routine  inspection  and 
maintenance  program.  EPA  believes  that 
a  regulation  is  needed  which  requires 
quarterly  inspections  of  these 
components  as  well  as  monitoring 
whenever  these  valves  vent  to  the 
atmospshere,  and  that  monitoring  be 
done  with  a  portable  gaseous  VOC 
detection  device. 

3.  The  District’s  rules  for  fugitive 
emissions  from  valves,  flanges,  pumps, 
compressors  and  pressure  relief  valves 
at  petroleum  refineries  contain  the 
following  exemptions:  (1)  pumps, 
compressors,  valves  and  flanges 
handling  materials  with  a  Reid  Vapor 
Pressure  less  than  1.55  psi  or  an  Actual 
Vapor  Pressure  less  that  0.7  psi  at  20°C, 
(2)  relief  valves  on  lines  smaller  than 
one  inch,  (3)  valves  handling  gases 
containing  greater  than  80%  hydrogen, 

(4)  pumps  and  compressors  with  drivers 
rated  at  one  horsepower  or  less,  and  (5) 
pumps  and  compressors  operating  at 
temperatures  in  excess  of  500°F.  These 
exemptions  are  not  supported  by 
information  contained  in  the  CTG. 

Bay  Area  A  QMD 

1.  The  District's  Rule  for  flat  wood 
paneling  (Rule  23)  does  not  contain  a 
limit  for  this  particle  board.  The  CTG 
recommends  a  limit  of  2.9  Kg  of  VOC 
per  100  square  meters  of  coated  surface. 

2.  The  District’s  Rules  for  refinery 
fugitive  leaks  from  valves,  flanges, 
pumps  and  compressors  (Rules  18  and 
25)  exempt  equipment  handling 
materials  with  a  Reid  Vapor  Pressure 
less  than  1.5  psia.  This  exemption  is  not 
supported  by  information  contained  in 
the  CTG. 

3.  Rule  25  (pumps  and  compressors) 
requires  that  visual  inspections  be 
conducted  once  a  week,  but  the  rule 
does  not  specify  what  remedial  action  is 
required  if  a  leak  is  identified.  The  CTG 
recommends  immediate  monitoring  with 
a  VOC  detector  and  repair  if  the  leak 
has  a  concentration  greater  than  10,000 
ppm.  Rule  25  doesn't  specify  repair 
criteria  for  essential  pumps  or 


38728 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Proposed  Rules 


compressors  other  that  those  using 
packed  seals.  The  rule  also  allows  the 
Control  Officer  to  authorize  annual 
rather  than  quarterly  inspections  of 
compressors,  if  the  compressor  has 
passed  5  consecutive  quarterly 
inspections.  These  provisions  are  not 
supported  by  information  contained  in 
the  CTG.  In  addition  Rule  25  allows 
monitoring  to  be  conducted  up  to  10 
centimeters  from  a  potential  leak  source, 
and  that  measurements  be  correlated 
with  measurements  taken  "at  the 
source”  using  a  concentration  versus  a 
distance  relationship.  This  relationship 
is  not  specified  in  the  rule,  and  therefore 
adequate  testing  methods  are  not 
provided  for  enforcing  the  rule.  The  CTG 
recommends  that  measurements  be 
taken  within  one  centimeter  of  the  leak 
source.  The  State  should  either  amend 
the  rule  to  require  testing  within  one 
centimeter  or  submit  the  concentration 
versus  distance  relationship  (and 
supporting  documentation)  for 
correlating  measurements  up  to  10 
centimeters  away. 

4.  The  District’s  Rule  28  for  fugitive 
emissions  from  pressure  relief  valves  at 
petroleum  refineries  requires  that  valves 
be  reseated  after  they  have  vented  gases 
to  the  atmosphere.  The  rule  does  not, 
however,  require  routine  quarterly 
monitoring  of  these  valves  as 
recommended  in  the  CTG,  nor  does  it 
specify  monitoring  criteria  to  test  valves 
which  have  vented  gases  to  the 
atmosphere. 

Ventura  County  APCD 

1.  The  State  has  not  submitted  rules 
for  perchloroethylene  dry  cleaning 
operations,  and  therefore  the 
requirement  for  RACT  has  not  fully  been 
met. 

2.  The  State  has  only  submitted 
refinery  fugitive  emission  regulations 
which  apply  to  valve  and  flange 
leakage.  The  CTG  also  recommends  an 
inspection  and  maintenance  program  for 
pumps,  compressors  and  pressure  relief 
valves.  EPA  believes  that  an  inspection 
and  maintenance  program  is  needed  for 
these  three  fugitive  emission  sources  in 
order  to  satisfy  the  requirement  for 
RACT  for  this  source  category. 

3.  The  District’s  valve  and  flange  rule 
only  requires  visual  inspection  of  valves 
in  liquid  service.  The  CTG  recommends 
that  these  sources  be  monitored  with  a 
portable  VOC  detection  device  to 
identify  gaseous  leaks.  It  is  believed  that 
such  a  device  is  needed  to  adequately 
monitor  fugitive  leaks.  The  District’s  rule 
also  only  requires  valves  in  gas  service 
to  be  monitored  once  a  year,  whereas 
the  CTG  recommends  a  more  stringent 
3-month  inspection  schedule. 


4.  The  District  Rule  70  applies  to  fixed 
and  floating  roof  storage  tanks  storing 
gasoline.  The  rule  does  not  require  the 
use  of  secondary  seals  as  recommended 
in  the  CTG  for  floating  roof  tanks. 

Santa  Barbara  County  APCD 

1.  The  State  has  not  submitted  rules 
for  perchloroethylene  dry  cleaning 
operations,  and  therefore  the 
requirement  for  RACT  has  not  fully  been 
miet 

2.  The  State  has  only  submitted 
refinery  fugitive  emission  regulations 
which  apply  to  valve  and  flange 
leakage.  The  CTG  also  recommends  an 
inspection  and  maintenance  program  for 
pumps,  compressors  and  pressure  relief 
valves.  EPA  believes  that  an  inspection 
and  maintenance  program  is  needed  for 
these  three  fugitive  emission  sources  in 
order  to  satisfy  the  requirement  for 
RACT  for  this  source  category. 

3.  The  District’s  valve  and  flange  rule 
only  requires  visual  inspection  of  valves 
in  liquid  service.  The  CTG  recommends 
that  these  sources  be  monitored  with  a 
portable  VOC  detection  device  to 
identify  gaseous  leaks.  It  is  believed  that 
such  a  device  is  needed  to  adequately 
monitor  fugitive  leaks.  The  district's  rule 
also  only  requires  valves  in  gas  service 
to  be  monitored  once  a  year,  whereas 
the  CTG  recommends  a  more  stringent 
3-month  inspection  schedule. 

Kern  County  APCD 

1.  The  State  has  not  submitted  rules 
for  perchloroethylene  dry  cleaning 
operations,  and  therefore  the 
requirement  for  RACT  haB  not  fully  been 
met. 

2.  The  state  has  only  submitted 
refinery  fugitive  emission  regulations 
which  apply  to  valve  and  flange 
leakage.  The  CTG  also  recommends  an 
inspection  and  maintenance  program  for 
pumps,  compressors  and  pressure  relief 
valves.  EPA  believes  that  an  inspection 
and  maintenance  program  is  needed  for 
these  three  fugitive  emission  sources  in 
order  to  satisfy  the  requirement  for 
RACT  for  this  source  category. 

3.  The  District’s  valve  and  flange  rule 
exempts  components  handling  materials 
with  a  Reid  Vapor  Pressure  less  than 
1.55  psi  or  which  contain  less  than  20% 
VOC  from  the  requirement  for  a  fugitive 
emission  inspection  and  maintenance 
program.  These  exemptions  are  not 
supported  by  information  contained  |n 
the  CTG. 

Kings  County  APCD 

1.  The  State  has  not  submitted  rules 
for  rubber  tire  manufacturing 
operations,  and  therefore  the 
requirement  for  RACT  has  not  fully  been 
met. 


2.  The  State  has  only  submitted 
refinery  fugitive  emission  regulations 
which  apply  to  value  and  flange 
leakage.  The  CTG  also  recommends  an 
inpection  and  maintenance  program  for 
pumps,  compressors  and  pressure  relief 
values.  EPA  believes  that  an  inspection 
and  maintenance  program  is  needed  for 
these  three  fugitive  emission  sources  in 
order  to  satisfy  the  requirement  for 
RACT  for  this  source  category. 

3.  The  District's  valve  and  flange  rule 
only  requires  visual  inspection  of  values 
in  liquid  service.  The  CTG  recommends 
that  these  sources  be  monitored  with  a 
portable  VOC  detection  device  to 
identify  gaseous  leaks.  It  is  believed  that 
such  a  device  is  needed  to  adequately 
monitor  fugitive  leaks.  The  District’s  rule 
exempts  components  handling  materials 
with  a  Reid  Vapor  Pressure  less  than 
1.55  psi  or  which  contain  less  than  20% 
VOC  from  the  requirement  for  a  fugitive 
emission  inspection  and  maintenance 
program.  These  exemptions  are  not 
supported  by  information  contained  in 
the  CTG. 

Other  California  Ozone  Nonattainment 
Areas 

The  State  of  California  has  not 
submitted  certain  of  the  required  Group 
II  CTG  regulations  in  several  other 
Districts  in  California,  and  therefore  the 
requirement  for  RACT  has  not  fully  been 
met.  The  Districts  without  complete 
submittals  and  the  missing  source 
categories  are  as  follows: 

San  Diego  County  APCD — 
perchloroethylene  drying  cleaning  and 
synthetic  pharmaceutical  manufacturing. 

Fresno  County  APCD — 
perchloroethylene  drying  cleaning. 

San  Joaquin  County  APCD— graphic 
arts  operations. 

Sacramento  County  APCD — 
perchloroethylene  dry  cleaning  and 
graphic  arts  operations. 

Yolo-Solano  County  APCD— graphic 
arts  operations. 

Stanislaus  County  APCD — 
perchloroethylene  dry  cleaning. 

Other  Issues 

1.  The  Bay  Area  AQMND’s  rule  for 
graphic  arts  operations  (Rule  20)  allows 
for  alternative  compliance  plans  (bubble 
plans)  which  use  a  “daily-weighted 
average”  basis  for  determining 
compliance  with  the  emission  limits. 

EPA  believes  that  the  use  of  a  "daily-  * 
weighted  average”  is  appropriate  for  the 
graphic  arts  industry  due  to  the  practical 
problems  associated  with  the  use  of 
several  different  coatings  on  a  single 
coating  line.  These  difficulties  are 
similar  to  those  encountered  by  the  can 
coating  industry.  On  December  8, 1980 
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[45  FR  80824]  EPA  published  a 
memorandum  in  the  Federal  Register 
which  stated  that  EPA  did  not  require 
source  specific  SIP  revisions  for  can 
coating  operations  using  a  “daily- 
weighted  average"  for  determining 
compliance.  This  policy  was  partially 
based  on  the  tightly  drawn  mechanical 
nature  of  determining  compliance  on  a 
“daily-weighted  average”  basis.  The  Bay 
Area’s  graphic  arts  rule  contains  the 
necessary  reporting  requirements  and 
other  safeguards  to  ensure  proper  use  of 
the  “daily-weighted  average”.  Therefore 
it  is  proposed  that  source  specific  SIP 
revisions  not  be  required  for  sources 
using  the  alternative  compliance  plan 
provisions  of  Rule  20.  EPA  would 
require,  however,  that  the  alternative 
plans  be  submitted  to  EPA  upon 
approval  by  the  District. 

2.  South  Coast  AQMD  Rule  1103, 
“Pharmaceutical  and  Cosmetics 
Manufacturing  Operations”  requires 
sources  to  comply  by  January  1, 1983. 
The  rule  does  not,  however,  contain  a 
compliance  schedule,  and  therefore  does 
not  fullfill  the  requirements  of  40  CFR 
51.15  or  Part  D  of  the  Clean  Air  Act.  The 
State  must  submit  an  acceptable 
compliance  schedule  for  inclusion  in  the 
SIP. 

Other  VOC  Rule  Submittals 

The  State  has  also  submitted  the 
additional  VOC  rules  listed  below  on 
the  dates  indicated.  These  rules 
implement  control  tactics  listed  in  the 
ozone  nonattainment  area  plans,  or 
amend  previously  approved  VOC 
regulations: 

South  Coast  AQMD 

Rule  461,  “Gasoline  Transfer  and 
Dispensing”  (March  23, 1981). 

Bay  Area  AQMD  (Regulation  8) 

Rule  17  (Paragraphs  112, 302,  400  and 
401),  “Petroleum  Solvent  Dry  Cleaners” 
(July  10, 1980). 

Rule  22,  "Valves  and  Flanges  at 
Chemical  Plant  Complexes”  (May  13, 
1980). 

Rule  26,  "Magnet  Wire  Coating 
Operations”  (July  10, 1980). 

Kern  County  APCD 

Rule  411.1,  "Steam  Drive  Wells — 
Crude  Oil  Production”  (April  2, 1980). 

Rule  412.1,  "Transfer  of  Gasoline  into 
Vehicle  Fuel  Tanks”  (March  23, 1981). 

These  rules  provide  for  emission 
reductions  identified  in  the  respective 
ozone  nonattainment  area  plans,  and  as 
such  they  strengthen  the  SEP.  EPA  has 
several  concerns  regarding  Kern 
County’s  Rule  411.1,  however.  On 
September  5, 1980  [45  FR  60931]  EPA 
proposed  to  conditionally  approve  the 


Kern  County  ozone  nonattainment  area 
plan.  The  primary  condition  of  plan 
approval  is  a  reanalysis  of  the  ozone 
control  strategy  which  relies  heavily  on 
controlling  emissions  from  Thermally 
Enhanced  Oil  Recovery  (TEOR) 
operations.  Rule  411.1  regulates  TEOR 
operations  in  the  District  and  EPA 
believes  that  the  following  concerns 
with  Rule  411.1  must  be  addressed  in 
order  for  the  ozone  nonattainment  area 
plan  to  be  fully  approvable. 

1.  The  rule  only  controls  “first  line 
production  wells”  and  the  emission 
limitation  only  applies  to  hydrocarbons 
which  are  liquids  at  standard 
conditions. 

It  is  unclear  whether  these  limitations 
of  Rule  411.1  will  allow  for  the 
realization  of  the  level  of  emission 
reduction  attributed  to  this  source 
category  in  Kern  County’s  ozone 
nonattainment  area  plan.  The  State  and 
the  Kern  County  District  are  currently 
reanalyzing  the  attainment 
demonstration,  and  should  include  in 
that  reanalysis  a  detailed  description  of 
the  impact  of  these  provisions. 

2.  The  rule’s  definition  of  "first  line 
production  well”  contains  several 
undefined  variables  for  determining 
whether  a  particualr  well  is  subject  to 
control.  The  State  should  either 
document  the  enforceability  of  the 
definition,  or  amend  the  rule  so  that  it 
can  be  reasonably  enforced. 

3.  The  rule  allows  for  "bubbling” 
emission  reductions  between  wells. 
EPA’s  “bubble”  policy  (see  the 
December  11, 1979  Federal  Register  [44 
FR  71780])  requires  that  each  emission 
point  have  an  enforceable,  specific 
emission  limit  or  an  easily  enforceable 
technique  for  multiple  emission  points. 
These  limits  must  be  accompanied  by 
enforceable  testing  methods.  In  addition, 
these  limits  must  provide  for  an 
equivalent  emission  reduction  on  a 
continuing  basis.  It  is  believed  that  Rule 
411.1  does  not  provide  for  these 
necessary  safeguards  to  ensure  that 
equivalent  emission  reductions  will  be 
achieved.  The  rule  should  be  amended 
to  require  “bubble”  plans  to  include  (1) 
specific  emission  limitations  on  each 
emission  point  such  that  equivalent 
emission  reductions  are  achieved  on  a 
continuing  basis  and  (2)  appropriate' test 
methods  to  insure  equivalence.  EPA 
would  continue  to  enforce  the 
categorical  emission  limit  contained  in 
Rule  411.1  until  an  acceptable  “bubble” 
plan  had  been  approved  for  inclusion  in 
the  SIP. 

4.  Rule  411.1  does  not  specify  the  test 
methods  used  to  determine  compliance 
with  the  emission  limitation.  The  rule 
should  be  amended  to  include  such  a 
test  method. 


The  Bay  Area’s  Rule  17,  “Petroleum 
Solvent  Dry  Cleaners”  applies  to 
sources  currently  regulated  by  the 
Federal  Regulation  40  CFR  52.246, 
“Control  of  Dry  Cleaning  Solvent 
Emissions”.  The  new  control 
requirements  contained  in  the  July  10, 
1980  submittal  are  future  effective,  and 
they  will  result  in  an  overall  level  of 
control  which  is  as  stringent  as  the 
Federal  Regulation.  Therefore,  it  is 
proposed  that  40  CFR  52.246  be 
rescinded  for  sources  subject  to  and  in 
full  compliance  with  the  District’s  Rule 
17. 

Similarly,  Kern  County’s  Rule  412.1 
applies  to  sources  currently  subject  to 
the  Federal  Regulation  40  CFR  52.256, 
"Control  of  Evaporative  Losses  from  the 
Filling  of  Vehicular  Tanks.”  It  is 
proposed  that  40  CFR  52.256  be 
rescinded,  since  the  District  rule 
adequately  controls  these  sources,  and 
the  Federal  Regulation  is  not  currently 
in  effect. 

EPA  currently  plans  to  issue  CTG 
documents  for  petroleum  solvent  dry 
cleaning  and  fugitive  emissions  from  the 
synthetic  organic  chemical 
manufacturing  industry.  Regulations  for 
these  categories  are  due  July  1, 1982. 
Therefore,  EPA  will  re-evaluate  Bay 
Area  AQMD  Rules  17  and  22  at  a  later 
date  to  determine  whether  they 
represent  RACT  for  these  categories. 

Proposed  Actions 

EPA  proposes  to  approve  all  of  the 
rules  listed  in  this  notice,  and 
incorporate  them  into  California’s  SIP 
since  they  will  strengthen  the  SIP,  and 
they  are  consistent  with  Section  110  of 
the  Clean  Air  Act,  EPA  policy  and  40 
CFR  Part  51.  In  addition,  EPA  proposed 
to  rescind  the  Federal  Regulations  40 
CFR  52.246  for  the  Bay  Area  AQMD,  and 
40  CFR  52.256  for  the  Kern  County 
APCD. 

EPA  proposes  to  conditionally 
approve  the  Part  D  requirement  for 
Group  II  CTG  regulations  in  all  of  the 
ozone  nonattainment  areas  in 
California,  with  the  condition  that  the 
deficiencies  outlined  in  the 
EVALUATION  section  of  this  notice  be 
corrected  by  October  1, 1981.  EPA 
believes  that  this  proposed  action  is 
appropriate,  since  all  of  the  areas  have 
at  least  one  minor  deficiency  relative  to 
the  Group  II  CTG  requirement  It  is 
further  believed  that  the  deficiencies 
noted  are  not  significant  enough  to 
warrant  disapproval  of  the  plans. 

Group  II  CTG  deficiencies  may  be 
satisfied  by  either  the  submittal  of 
acceptable  regulations  where  no 
regulations  have  previously  been 
submitted,  or  if  deficiencies  have  been 
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noted  in  this  notice,  ths  submittal  of  one 
of  the  following: 

1.  A  revised  rule  which*  corrects  the 
noted  deficiency. 

2.  Documentation  which  demonstrates 
that  the  submitted  rule  represents 
RACT,  or 

3.  A  determination  that  the  emission 
reductions  achievable  with  the 
submitted  rule  are  within  5%  of  the 
reductions  achievable  with  the  controls 
recommended  in  the  CTG. 

In  addition  EPA  proposes  to 
conditionally  approve  the  attainment 
demonstration  portion  of  Kern  County’s 
Ozone  nonattainment  area  plan,  with 
the  condition  that  the  deficiencies  noted 
in  the  OTHER  VOC  RULE 
SUBMITTALS  section  for  Rule  411.1  be 
corrected  by  October  1, 1981.  EPA 
believes  that  Rule  411.1  does  not  satisfy 
the  requirements  of  Section  172  of  the 
Act,  since  it  is  unclear  whether  the  rule 
will  achieve  sufficient  emission 
reductions  to  provide  for  attainment  of 
the  ozone  standard  by  December  31, 

1982. 

Public  Comments 

Under  Section  110  of  the  Clean  Air 
Act,  as  amended,  and  40  CFR  Part  51, 
the  Administrator  is  required  to  approve 
or  disapprove  revisions  to  the  SIP 
submitted  by  the  State.  The  Regional 
Administrator  hereby  issues  this  notice, 
setting  forth  the  SIP  revisions  described 
above  as  proposed  rulemaking  and 
advises  the  public  that  interested 
persons  may  participate  by  submitting 
written  comments  to  the  Region  IX 
office. 

The  EPA  Region  IX  office  specifically 
invites  public  comment  on  whether  to 
conditionally  approve  the  items 
identified  in  this  notice  as  deficiencies 
in  the  respective  nonattainment  area 
plans.  EPA  is  further  interested  in 
receiving  comments  on  the  specified 
dates  for  the  State  to  submit  the 
corrections,  in  the  event  of  conditional 
approval. 

Comments  received  within  60  days 
after  publication  of  this  notice  will  be 
considered.  Comments  received  will  be 
available  for  public  inspection  at  the 
EPA  Region  IX  Office  and  at  the 
locations  listed  in  the  ADDRESSES 
section  of  this  notice. 

The  Administrator’s  decision  to 
approve  or  disapprove  will  be  based  on 
comments  received  and  on  a 
determination  of  whether  the 
amendments  meet  the  requirements  of 
Part  D  and  Section  110(a)(2)  of  the  Clean 
Air  Act,  and  40  CFR  Part  51. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
rules  will  not,  if  promulgated,  have 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 

This  action  only  proposes  approval  of 
State  actions.  It  imposes  no  new 
requirements. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“major”  and  therefore  subject  to  the 
requirement  for  a  Regulatory  Impact 
Analysis.  These  regulations  are  not 
major  because  they  only  propose  to 
approve  State  actions.  They  impose  no 
new  regulatory  requirements. 

These  regulations  were  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  Executive 
Order  12291. 

(Sections  110, 129, 171  to  178  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7410, 
7429,  7501  to  7508,  and  7601(a))) 

Dated:  June  4, 1981. 

Frank  M.  Covington, 

Acting  Regional  Administrator. 

[FR  Doc.  81-22057  Filed  7-28-81;  8:45  am| 

BILLING  CODE  6560-38-M 

(40  CFR  Part  52 

[A-3-FRL- 1886-5] 

State  of  Maryland;  Proposed  Revision 
of  State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  The  State  of  Maryland  has 
submitted  a  proposed  revision  to  the 
Maryland  State  Implementation  Plan  in 
the  form  of  a  Secretarial  Order  for  the 
Maryland  Cup  Corporation’s 
Reisterstown  Road  plant  located  in 
Baltimore  County,  Maryland.  The 
proposed  variance  will  allow  the 
company  time  to  research  the  most 
effective  method  of  complying  with  the 
“no  visible  emissions”  regulation.  The 
revision  is  applicable  to  four  new  wax 
coaters  with  their  related  cooling  and 
exhaust  systems.  The  variance  expires 
on  September  11, 1982;  until  then  the 
visible  emissions  may  not  exceed  25% 
opacity. 

DATE:  Comments  must  be  submitted  on 
or  before  August  28, 1981. 

ADDRESSES:  Copies  of  the  proposed  SIP 
revision  and  the  accompanying  support 
documents  are  available  for  inspection 
during  normal  business  hours  at  the 
following  offices: 

U.S.  Environmental  Protection  Agency, 
Air  Media  and  Energy  Branch,  Curtis 
Building,  6th  and  Walnut  Streets, 
Philadelphia,  PA  19106,  Attn.:  Edward 
A.  Vollberg  (3AH12) 

Air  Quality  Programs,  State  of 
Maryland,  O'Conor  Office  Building, 


201  West  Preston  Street,  Baltimore, 
Maryland  21203,  Attn.:  George  Ferreri 
Public  Information  Reference  Unit, 

Room  2922,  EPA  Library,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW  (Waterside  Mall), 
Washington,  D.C.  20460 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Edward  A.  Vollberg  at  (215)  597- 
8990.  All  written  comments  should  also 
be  addressed  to  Mr.  Vollberg  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  On 

October  17, 1980,  the  Administrator  of 
Air  Quality  Programs  for  the  State  of 
Maryland  submitted  to  EPA,  Region  III, 
a  proposed  revision  of  the  Maryland 
State  Implementation  Plan.  The 
proposed  revision  consists  of  a 
Secretarial  Order  for  the  Maryland  Cup 
Corporation’s  Reisterstown  Road  Plant 
located  in  Baltimore  County,  Maryland. 

The  revision  applies  to  four  new  wax 
coaters  with  their  related  cooling  and 
exhaust  systems.  The  new  wax  coaters 
are  similar  to  equipment  presently  in  use 
at  the  same  plant.  It  has  been 
determined  that  the  emissions  from  the 
new  system  will  violate  regulation 
COMAR  10.18.06.02B,  which  requires  no 
visible  emissions.  The  present 
equipment  has  not  been  able  to  comply 
with  this  regulation  and  has  been 
granted  an  exception  from  the  visible 
emission  regulation. 

As  with  the  initial  exception,  45  FR 
55179,  August  19, 1980,  from  COMAR 
10.18.04.02A,  control  of  the  visible 
emissions  is  not  feasible  at  this  time. 

The  company  has  reviewed  alternate 
methods  to  control  visible  emissions  and 
none  have  been  found  to  be  effective. 

Therefore,  during  the  exception 
period,  the  company  will  continue  to 
research  the  development  of  new 
control  technology  which  may  be 
adaptable  to  its  drinking  cup  coating 
operations  and  will  report  its  findings  to 
local  and  State  control  agencies.  The 
findings  will  be  reviewed  to  determine  if 
it  will  be  necessary  to  extend  the 
variance  once  this  exception  expires. 

The  Maryland  Department  of  Health 
and  Mental  Hygiene  conducted  a  health 
hazard  analysis  of  the  paraffin 
particulate  matter.  The  conclusion  of  the 
analysis  was  that  the  concentration 
beyond  the  company’s  property  line 
would  be  minimal  and  therefore  would 
pose  no  health  threat.  Site  officials  have 
indicated  that  the  particulate  matter 
generally  settles  on  the  roofs  of  the 
surrounding  company  structures. 

Since  particulate  emissions  meet  all 
other  applicable  State  of  Maryland  air 
quality  regulations,  there  is  no  need  to 
revise  those  regulations. 
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A  review  of  the  submittal  indicates 
that  this  revision  will  not  result  in  a 
violation  of  either  the  ambient  air 
quality  standards  or  the  Prevention  of 
Significant  Air  Quality  Deterioration 
(PSD)  regulations. 

Therefore,  it  is  the  tentative  decision 
of  the  Administrator  to  approve  the 
variance  as  a  revision  of  the  Maryland 
State  Implementation  Plan. 

The  public  is  invited  to  submit  to  the 
address  stated  above,  comments  on 
whether  the  Maryland  Cup  Corporation 
Secretarial  Order  should  be  approved  as 
a  revision  of  the  Maryland  State 
Implementation  Plan. 

The  Administrator’s  decision  to 
approve  or  disapprove  the  proposed 
revision  will  be  based  on  the  comments 
received  and  on  a  determination 
whether  it  meets  fhe  requirements  of 
Section  110(a)(2)  of  the  Clean  Air  Act 
and  40  CFR  Part  51,  Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
State  Implementation  Plans. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
“Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  this  action,  if  promulgated,  only 
approves  State  actions  and  imposes  no 
new  requirements. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

Pursuant  to  the  provisions  of  5  U.S.C. 
Section  605(b)  the  Administrator  has 
certified  that  SIP  approvals  under 
Sections  110  and  172  of  the  Clean  Air 
Act  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  See  46  FR  8709  (January  27, 
1981).  This  action,  if  promulgated, 
constitutes  a  SIP  approval  under 
Sections  110  and  172  within  the  terms  of 
the  January  27  certification.  This  action 
only  approves  State  actions.  It  imposes 
no  new  requirements. 

(42  U.S.C.  7401-642) 

Dated:  June  30, 1981. 

Alvin  R.  Morris, 

Acting  Regional  Administrator. 

[FR  Doc.  81-22055  Filed  7-28-81: 8:45  am] 

BILLING  CODE  6560-38-M 


40  CFR  Part  52 

[A-3-FRL-1886-2] 

Commonwealth  of  Pennsylvania; 
Volatile  Organic  Compound 
Regulations 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 


summary:  The  Secretary  of  the 
Pennsylvania  Department  of 
Environmental  Resources  submitted  to 
EPA,  Region  III,  proposed  amendments 
to  the  Commonwealth’s  Volatile  Organic 
Compound  (VOC)  Regulations  and 
requested  that  they  be  reviewed  and 
processed  as  a  revision  of  the 
Commonwealth  of  Pennsylvania’s  State 
Implementation  Plan  (SIP). 

The  SIP  revision  consists  of  minor 
regulatory  changes  to  Chapters  121, 123, 
127  and  129  of  Article  III  (the 
Pennsylvania  Rules  and  Regulations  for 
Air  Resources).  EPA  is  proposing  to 
approve  the  changes  as  meeting  the 
requirements  of  the  Clean  Air  Act. 

DATE:  The  public  is  invited  to  submit 
comments  on  this  proposed  SIP  revision. 
All  comments  submitted  on  or  before 
August  28, 1981,  will  be  considered. 
addresses:  Copies  of  the  proposed  SIP 
revision  and  the  accompanying  support 
documents  are  available  for  inspection 
during  normal  business  hours  at  the 
following  offices: 

U.S.  Environmental  Protection  Agency, 
Air  Media  and  Energy  Branch,  Curtis 
Building,  6th  and  Walnut  Streets, 
Philadelphia,  PA  19106,  Attn:  Patricia 
Sheridan 

Bureau  of  Air  Quality  Control, 
Pennsylvania  Department  of 
Environmental  Resources,  Fulton 
Bank  Building,  Third  and  Locust 
Streets,  Harrisburg,  PA  17120,  Attn.: 
James  E.  Hambright,  Director 
Public  Information  Reference  Unit, 

Room  2922,  EPA  Library,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.  (Waterside  Mall), 
Washington,  D.C.  20460. 

All  comments  on  the  proposed 
revision  submitted  on  or  before  30  days 
of  publication  of  this  notice  will  be 
considered  and  should  be  directed  to: 
Glenn  Hanson,  Chief,  Pennsylvania 
Section,  Air  Media  and  Energy  Branch, 
Air  and  Hazardous  Materials  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  6th  and  Walnut  Streets, 
Philadelphia,  Pennsylvania  19106,  Attn.: 
AH022PA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Sheridan,  U.S.  EPA,  Region  III, 
6th  and  Walnut  Street,  Curtis  Building, 
Philadelphia,  PA  19106,  Phone  (215)  597- 
8176. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  16, 1980,  the  Secretary 
of  the  Department  of  Environmental 
Resources  submitted  to  EPA 
amendments  to  Article  III  of  the 
Pennsylvania  Rules  and  Regulations  for 
Air  Resources  governing  Volatile 
Organic  Compound  (VOC)  emissions 


and  requested  that  they  be  reviewed 
and  processed  as  a  revision  of  the 
Pennsylvania  State  Implementation  Plan 
(SIP)  for  the  attainment  and 
maintenance  of  National  Ambient  Air 
Quality  Standards.  The  amendments 
submitted  consist  of  regulatory  changes 
as  follows: 

1.  Section  121.1 — Definition  of  “Lease 
Custody  Transfer”.  This  is  a  new 
definition  which  would  clarify  the  terms 
used  in  129.56  and  129.57. 

2.  Definition  of  “Vinyl  Coatings.”  This 
change  would  eliminate  the  printing  of 
vinyl  from  the  definition  of  vinyl 
coating.  The  emissions  of  volatile 
organic  compounds  from  printing 
operations  would  be  controlled  under 
the  regulation  for  graphic  arts  which  are 
scheduled  to  be  submitted  to  EPA  in  July 
of  1981. 

3.  Section  123.13(b)(1)— Establishment 
of  an  “F"  factor  for  particulate 
emissions  from  sole  heated  non¬ 
recovery  coke  ovens.  The  establishment 
of  an  ”F’  factor  for  this  process  will 
subject  the  source  to  a  specific  emission 
limitation  instead  of  the  general  grain 
loading  standard. 

4.  Section  127.23(b) — The  term  of  a 
temporary  permit  will  be  lengthened 
from  60  to  120  days. 

5.  Section  129.52(d) — This  change 
would  exempt  surface  coating  processes 
from  control  if  the  solvent  in  the  surface 
coating  is  an  exempt  solvent,  that  is, 
either  methyl  chloroform  or  methylene 
chloride.  This  subsection  would  also 
prohibit  the  owner  or  operator  of  such 
source  from  receiving  an  internal  offset 
credit  for  use  of  an  exempt  solvent. 

6.  Section  129.56(c) — This  addition 
would  exempt  crude  oil  storage  tanks  at 
the  wellheads  from  volatile  organic 
compound  controls  for  all  storage  tanks 
with  a  capacity  of  less  than  420,000 
gallons. 

7.  Section  129.57 — An  addition  to  this 
section  will  exempt  crude  oil  storage 
tanks  at  the  wellhead  from  installing 
pressure  relief  valves. 

8.  Section  129.60(b) — This  revision 
would  require  Stage  I  vapor  controls  on 
all  bulk  gasoline  plants  which  either 
service  tanks  subject  to  Stage  I  vapor 
control  or  service  tanks  in  a  Stage  I 
vapor  recovery  area. 

9.  Section  129.60(c) — This  change 
eliminates  the  vapor  balance 
requirements  for  truck  loading  for  bulk 
plants  which  have  an  average  daily 
throughput  of  greater  than  16,000  gallons 
and  which,  when  delivering  in 
metropolitan  areas,  deliver  exclusively 
to  tanks  which  are  exempt  from  Stage  1 
vapor  recovery  controls. 

10.  Section  129.61(b)(2) — This  change 
would  exempt  gasoline  storage  facilities 
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which  have  an  annual  throughput  of  less 
than  60,000  gallons  from  Stage  1  vapor 
recovery  controls.  A  facility  is  defined 
as  the  entire  group  of  tanks  in  a  tank 
field  to  which  a  delivery  truck  delivers 
gasoline. 

11.  Section  129.61(b)(1) — This  change 
would  eliminate  Stage  1  controls  for 
new  small  gasoline  storage  tanks  with  a 
capacity  of  less  than  2,000  gallons. 

12.  Section  129.62(b)(4) — This  change 
will  eliminate  the  requirement  for  a  P-V 
valve  on  underground  small  gasoline 
storage  tanks  if  the  owner  or  operator 
can  show  that  the  vapor  balance  system 
which  he  will  use  is  shown  to  be  90% 
efficient  in  collecting  the  gasoline 
vapors  and  that  an  acceptable  interlock 
system,  which  ensures  connection  of  the 
vapor  hose  prior  to  gasoline  transfer,  is 
used. 

13.  Section  129.62(4) — This  change 
requires  the  vacuum  setting  on  the 
pressure  and  vacuum  relief  valve  on  an 
underground  storage  tank  to  be  set  at 
the  lowest  vacuum  setting  which  is 
sufficient  to  keep  the  vent  closed  at  zero 
pressure  and  vacuum.  A  pressure  and 
vacuum  relief  valve,  which  is  required 
on  all  small  gasoline  storage  tanks,  must 
have  no  less  than  a  0.7  psig  pressure 
setting  and  a  0.3  psig  vacuum  setting. 
This  change  reduces  the  vacuum  setting 
to  a  nominal  pressure  such  as  Vi  or  V4  of 
an  ounce  (0.03  or  0.015  psig)  for 
underground  tanks.  This  small  vacuum 
setting  will  be  sufficient  to  keep  the  vent 
closed  at  zero  pressure  and  vacuum. 

14.  Section  129.63(b)(l)(iv) — This 
change  corrects  a  typographical  error 
regarding  the  subsection  of  the 
regulation  in  which  the  operating 
requirements  for  open  top  vapor 
degreasers  are  found. 

15.  Section  129.63(b)(3)(v)— This 
change  eliminates  the  operating 
requirement  for  open  top  vapor 
degreasers  that  the  vapor  level  in  the 
degreaser  should  not  drop  more  than 
four  inches  when  the  workload  enters 
the  vapor  zone. 

16.  Section  129.66(b)(1) — This  change 
eliminates  the  Department  procedure  of 
issuing  orders  to  small  gasoline  storage 
tanks  and  cold  cleaning  degreasers.  The 
Department's  staff  will  still  review  the 
plans  for  these  sources  and  respond  to 
the  owner  or  operator  in  writing  but  no 
formal  order  will  be  issued. 

Conclusion 

The  minor  changes  proposed  by 
Pennsylvania  will  not  have  any 
significant  effect  on  Pennsylvania's 
progress  towards  meeting  the  national 
ambient  air  quality  standards  for  ozone 
and  they  are  in  conformance  with  all 
applicable  EPA  policies  and  regulations; 
therefore,  EPA  proposes  to  approve 


these  regulations  as  meeting  the 
requirements  of  Section  110(a)(2)  of  the 
Clean  Air  Act  and  40  CFR  Part  51, 
Requirements  for  Preparation,  Adoption 
and  Submittal  of  State  Implementation 
Plans. 

The  public  is  invited  to  submit,  to  the 
address  stated  above,  comments  on  the 
amendments  to  the  regulations  as  a 
revision  of  the  Pennsylvania  State 
Implementation  Plan. 

The  Commonwealth  of  Pennsylvania 
has  certified  that  public  hearings  were 
held  on  July  10, 14  and  17, 1980  in 
Pittsburgh,  Harrisburg,  and  Norristown, 
respectively,  in  accordance  with  the 
requirements  of  40  CFR  51.4. 

The  Administrator’s  final  decision  to 
approve  or  disapprove  the  proposed 
revision  will  be  based  on  the  comments 
received  and  on  a  final  determination  of 
whether  the  amendments  meet  the 
requirements  of  Section  110(a)(2)  of  the 
Clean  Air  Act  and  40  CFR  Part  51, 
Requirements  for  Preparation,  Adoption, 
and  Submittal  of  State  Implementation 
Plans. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  the  Administrator  has  certified 
that  SIP  approvals  under  Sections  110 
and  172  of  the  Clean  Air  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
46  FR  8709  (January  27, 1981).  The 
attached  rule,  if  promulgated,  would 
constitute  a  SIP  approval  under  Sections 
110  and  172  within  the  terms  of  January 
27  certification.  Under  Executive  Order 
12291,  EPA  also  must  judge  whether  a 
regulation  is  “major"  and  therefore 
subject  to  the  requirement  of  a 
regulatory  impact  analysis.  This  rule  is 
not  “major”  for  the  same  reasons  it 
would  not  have  significant  economic 
impact.  This  action  would  approve  State 
actions,  and  would  impose  no  new 
requirements  of  its  own. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

(42  U.S.C.  7401-642) 

Dated:  July  1, 1981. 

Alvin  M.  Morris, 

Acting  Regional  A  dministrator. 

[FR  Doc.  81-22054  Filed  7-28-81;  8:45  im] 
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40  CFR  Part  81 

[A-7-FRL  1890-5] 

Attainment  Status  Designations— 
Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


summary:  Under  Section  107  of  the 
Clean  Air  Act  (CAA),  EPA  is  required  to 
determine  whether  areas  of  each  state 
are  attaining,  are  not  attaining  or  cannot 
be  classified  concerning  compliance 
with  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  various  air 
pollutants.  • 

This  notice  proposes  to  revise  the  air 
quality  designation  of  the  Nebraska 
portion  (Douglas  and  Sarpy  Counties)  of 
Air  Quality  Control  Region  085  (AQCR 
085)  from  nonattainment  to 
unclassifiable  for  photochemical 
oxidants  (ozone).  EPA  believes  that 
there  is  insufficient  monitoring  or 
modeling  data  to  determine  whether  the 
area  is  in  compliance  with  the  revised 
NAAQS  for  ozone,  0.12  parts  per  million 
(ppm)  for  both  the  primary  and 
secondary  standards.  If  the  Nebraska 
portion  of  AQCR  085  is  redesignated  to 
unclassifiable,  the  requirements  of  Title 
I,  Part  D,  of  the  CAA,  as  amended, 
would  no  longer  apply. 

DATES:  Comments  on  the  proposed 
action  must  be  received  by  September 
28, 1981. 

ADDRESSES:  Comments  should  be 
directed  to  Eloise  Reed,  Air,  Noise  and 
Radiation  Branch,  Environmental 
Protection  Agency,  Region  VII,  324  East 
11th  Street,  Kansas  City,  Missouri  64106. 

Information  pertinent  to  the  proposed 
redesignations  is  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 

Public  Information  Reference  Unit, 

Room  2922,  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington,  D.C.  20460. 

Air,  Noise  and  Radiation  Branch, 
Environmental  Protection  Agency, 
Region  VII,  324  East  11th  Street, 
Kansas  City,  Missouri  64106 
Nebraska  Department  of  Environmental 
Control,  301  Centennial  Mall,  Lincoln, 
Nebraska  68509 

FOR  FURTHER  INFORMATION  CONTACT: 

Eloise  Reed,  Air  Planning  and 
Development  Section,  Air,  Noise  and 
Radiation  Branch,  Air  and  Hazardous 
Materials  Division,  Environmental 
Protection  Agency,  324  East  11th  Street, 
Kansas  City,  Missouri  64106.  Phone  (816) 
374-3791,  FTS  758-3791. 

SUPPLEMENTARY  INFORMATION:  On 
March  3, 1978,  in  accordance  with 
Section  107  of  the  Clean  Air  Act,  EPA 
promulgated  attainment  status 
designations  for  all  states  in  relation  to 
the  NAAQS.  Designations  under  Section 
107  are  subject  to  revision.  All 
designations  or  redesignations  are 
recommended  by  the  state  and  s 
approved  or  modified  as  necessary  by 
EPA.  Because  of  the  areawide  nature  of 
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ozone  problems,  AQCR  085,  the  Omaha 
metropolitan  area  (Douglas-and  Sarpy 
Counties  in  Nebraska  and 
Pottawattamie  County  in  Iowa),  was 
designated  as  nonattainment  for  ozone. 
The  ozone  monitors  for  both  the 
Nebraska  and  Iowa  portions  of  AQCR 
085  are  located  in  the  City  of  Omaha. 

On  February  8, 1979  (44  FR  8202)  EPA 
established  a  new  NAAQS  for  ozone  of 
0.12  ppm  for  both  the  primary  and 
secondary  standards  to  replace  the 
former  ozone  standard  of  0.08  ppm,  and 
changed  the  definition  of  the  point  at 
which  the  standard  is  attained  from 
when  the  number  of  days  per  calendar 
year  with  maximum  hourly  average 
concentrations  above  the  standard  is 
equal  to  or  less  than  one,  to  when  the 
expected  number  of  days  per  calendar 
year  with  maximum  hourly  average 
concentrations  above  the  standard  is 
equal  to  or  less  than  one. 

Under  the  new  NAAQS  for  ozone,  the 
number  of  exceedances  at  a  monitoring 
site  is  recorded  for  each  calendar  year 
and  then  averaged  over  the  past  three 
calendar  years  to  determine  whether 
this  average  is  less  than  or  equal  to  one. 
The  revised  regulation  also  established, 
a  new  calibration  method  for  ozone 
which  was  required  to  be  used  by  the 
states  within  eighteen  months  of  the 
February  8, 1979,  rulemaking.  The 
revised  standard  was  published  as  a 
revision  to  40  CFR  50.9. 

Concurrently  with  this  revision  of  the 
NAAQS  for  ozone,  the  regional  office  of 
EPA  was  finalizing  the  design  values  for 
nonattainment  areas  in  the  region.  The 
design  value  is  the  level  of  existing  air 
quality  used  as  a  basis  for  determining 
the  amount  of  change  in  pollutant 
emissions  necessary  to  attain  a  desired 
air  quality  level.  Design  values  were 
being  established  for  the  state’s  use  in 
developing  air  pollution  control  plans 
for  areas  which  exceed  Federal  air 
quality  standards.  The  evaluation  of  all 
existing  ozone  data  for  Omaha,  based 
on  the  revised  regulation,  resulted  in  the 
determination  that  the  appropriate 
design  value  for  Omaha  was  0.11  ppm, 
below  the  revised  ozone  standard  of 
0.12  ppm.  The  state  was  informed  by 
EPA,  on  March  6, 1979,  that  the  City  of 
Omaha  and  the  entire  AQCR  085  was 
attaining  the  revised  ozone  standard. 
The  state  submitted  a  request  on  March 
26, 1979,  for  redesignation  to  attainment 
based  on  EPA’s  determination. 
Pottawattamie  County  in  Iowa  (also  in 
AQCR  085)  was  redesignated  to 
attainment  for  ozone  on  March  6, 1980, 
at  45  FR  14569. 

Since  the  state’s  request  for 
redesignation,  some  doubt  has  arisen  as 
to  the  validity  of  the  state  monitoring 
data  used  for  EPA’s  March  6, 1979, 


attainment  determination.  Omaha 
received  its  first  EPA  ozone  audit  in 
August  1979,  and  another  in  October 

1980  which  both  revealed  ozone 
monitors  were  not  operating 
consistently  under  the  ozone  calibration 
procedures  in  effect  prior  to  revision  of 
the  standard.  The  state  switched  to  use 
of  the  revised  ozone  calibration  method 
in  December  1980.  In  addition  to  being 
collected  under  the  old  calibration 
procedures,  the  three  most  recent 
consecutive  calendar  years  of  ozone 
data  on  which  a  statistical 
determination  of  attainment  status 
would  be  based,  are  not  for  the  same 
site. 

The  state  instituted  a  quality 
assurance  program  in  Omaha  in  January 

1981  to  ensure  the  collection  of  accurate 
and  valid  monitoring  data.  A  February 
1981  EPA  systems  audit  verified  correct 
monitoring  procedures  and  methods 
were  being  used. 

EPA  has  determined  that  the  ozone 
data  generated  for  the  Omaha  portion  of 
AQCR  085  prior  to  December  1980  are  of 
unknown  precision  and  accuracy  and  no 
longer  appropriate  for  a  current 
determination  of  attainment  under  the 
revised  standard,  and  that  the 
attainment  status  for  ozone  in  Omaha 
should  be  “unclassifiable”. 

An  unclassifiable  status  means  that 
insufficient  valid  monitoring  or  modeling 
data  exist  upon  which  to  base  either  an 
attainment  or  nonattainment 
designation,  and  that  the  results  of 
future  monitoring  or  modeling  will 
determine  the  appropriate  attainment 
status. 

Under  OAQPS  and  guideline  EPA 
450/4-79-003,  entitled  "Guideline  for  the 
Interpretation  of  Ozone  Air  Quality 
Standards’’  (published  in  January  1979), 
data  from  one  ozone  season  may  be 
used  in  addressing  compliance  with  the 
ozone  standard  if  that  is  the  only 
available  valid  data.  The  state  reports 
on  a  yearly  basis  through  a  state/EPA 
agreement  on  the  attainment/ 
nonattainment  status  for  the  entire  state, 
and  requests  redesignations,  where 
needed,  by  June  30  of  each  year.  The 
attainment  status  for  the  Nebraska 
portion  of  AQCR  085  for  ozone  would  be 
assessed  by  the  state  in  1982  and  a 
request  for  redesignation  made,  if 
appropriate,  by  June  30, 1982,  covering 
the  1981  summer  ozone  season. 

Because  the  March  6, 1980, 
redesignation  of  Pottawattamie  County 
in  Iowa  to  attainment  for  ozone  was 
based  on  data  from  the  Omaha  monitors 
prior  to  their  recalibration,  EPA  will 
take  appropriate  redesignation  action  in 
Pottawattamie  County,  if  necessary, 
after  the  attainment  status  is  determined 
for  Omaha.  The  inconsistency  in  the 


attainment  designation  for  the  Iowa 
portion  of  AQCR  085  and  the  proposed 
redesignation  of  the  Nebraska  portion  of 
AQCR  085  would  have  little  impact  in 
terms  of  new  source  review  and 
requirements  for  existing  sources  in  the 
area. 

Proposed  Action 

Based  on  the  information  described 
above,  EPA  proposes  to  redesignate  the 
Nebraska  portion  of  AQCR  085  (Douglas 
and  Sarpy  Counties)  as  unclassifiable 
for  ozone. 

If  the  area  is  redesignated  as 
unclassifiable,  the  requirements  of  Part 
D  of  the  CAA  would  not  be  applicable 
and  a  SIP  revision  would  no  longer  be 
required. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  “major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
rule,  if  promulgated,  would  not  be 
"major"  because  it  would  impose  no 
additional  substantive  requirements 
which  are  not  currently  applicable  under 
State  law.  Hence  it  is  unlikely  to  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  to  have  other 
significant  adverse  impacts  on  the 
national  economy. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291. 

Pursuant  to  the  provisions  of  5  U.S.C 
§  606(b)  the  Administrator  has  certified 
that  attainment  status  redesignations 
under  Section  107(d)  of  the  Clean  Air 
Act  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  46  FR  8709  (January  27, 1981). 
The  attached  rule,  if  promulgated,  would 
constitute  an  attainment  status 
redesignation  under  Section  107(d) 
within  the  terms  of  the  January  27 
certification.  This  action  would  impose 
no  regulatory  requirements  but  only 
change  area  air  quality  designations. 
Any  regulatory  requirements  which  may 
become  unecessary  as  a  result  of  this 
action  will  be  dealt  with  in  a  separate 
action. 

This  notice  of  proposed  rulemaking  is 
issued  under  the  authority  of  Sections 
107(d)  and  301(a)  of  the  Clean  Air  Act 
Amendments  of  1977. 

Dated:  June  22, 1981. 

William  W.  Rice, 

Acting  Regional  Administrator. 

(FR  Doc.  81-22053  Filed  7-28-81;  845  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  No.  81-234;  RM-3744;  RM-3774] 

FM  Broadcast  Stations  in  Beaumont, 
Lake  Jackson,  and  Port  Lavaca,  Texas; 
Order  Extending  Time  for  Filing  Reply 
Comments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  of 
reply  comment  period. 

summary:  Action  taken  herein  extends 
the  time  for  filing  reply  comments  in  a 
proceeding  concerning  the  proposed 
assignment  of  FM  channels  to 
Beaumont,  Lake  Jackson  and  Port 
Lavaca,  Texas.  Petitioner,  Turner 
Broadcasting  Corporation,  states  that 
additional  time  is  needed  in  an  attempt 
to  reach  a  mutually  satisfactory  solution 
to  the  opposition  cited  in  RM-3744. 

DATE:  Reply  comments  must  be  filed  on 
or  before  July  15, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  July  8, 1981. 


Released:  July  13, 1981. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
broadcast  stations.  (Beaumont,  Lake 
Jackson,  and  Port  Lavaca,  Texas),  BC 
Dockpt  No.  81-234;  RM-3744,  RM-3774. 

By  the  Chief,  Policy  and  Rules  Divisions. 

1.  On  April  1, 1981,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making,  46  Fed.  Reg.  22008,  published 
April  15, 1981,  in  the  above-entitled 
proceeding.  By  Order  released  June  1, 
1981,  the  time  for  filing  comments  and 
reply  comments  thereto  was  extended  to 
and  including  June  10,  and  July  1, 1981, 
respectively. 

2.  We  now  have  before  us  for 
consideration  a  motion  for  extension  of 
time  for  filing  reply  comments  to  and 
including  July  15, 1981,  filed  by  counsel 
for  Turner  Broadcasting  Corporation 
(“Turner”),  licensee  of  Station  KBUC- 
FM,  San  Antonio,  Texas. 

3.  Turner  has  opposed  the  proposal  in 
RM-3744  since  the  proposed  channel 
change  at  Lake  Jackson  for  Station 
KGOL  would,  it  alleges,  create  short¬ 
spacing  with  KBUC-FM’s  proposed  new 
transmitter  site.  Therefore,  it  requests 
additional  time  to  enable  the  concerned 
parties  to  reach  an  amicable  solution 
which  would  resolve  the  opposition,  yet 
simultaniously  would  allow  Turner  to 
upgrade  its  facilities  as  planned. 


Counsel  states  further  that  the  parties  in 
RM-3744  have  been  notified  and  have 
indicated  they  will  interpose  no 
objection  to  this  requested  extension. 

4.  Section  1.46(b)  of  the  Rules  states 
that  extension  requests  must  be  filed 
seven  days  in  advance  of  the  deadline. 
Although  this  request  was  not  received 
within  the  required  time  period,  the 
Commission  believes  it  would  be  in  the 
public  interest  to  have  this  material 
available  to  it  in  arriving  at  a  decision 
herein.  And,  since  no  other  party  to  the 
proceeding  would  be  prejudiced,  we  will 
grant  the  request. 

5.  Accordingly,  it  is  ordered,  That  the 
time  for  filing  reply  comments  in  BC 
Docket  No.  81-234  (RMs-3744  and  3774) 
it  extended  to  and  including  July  15, 
1981. 

6.  This  action  is  taken  pursuant  to 
authority  contained  in  Sections  4(i), 
5(d)(1),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  0.281  of  the 
Commission’s  Rules. 

Federal  Communications  Commission. 

Henry  L.  Baumann, 

Chief  Policy  and  Rules  Division,  Broadcast 
Bureau. 

[FR  Doc.  81-22140  Filed  7-28-81;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Nezperce  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Nezperce  National  Forest  Grazing 
Advisory  Board  will  meet  at  9:00  a.m., 
August  25, 1981,  at  the  Forest 
Supervisor’s  parking  lot,  Grangeville, 
Idaho.  The  purpose  of  this  meeting  will 
be  to  make  a  guided  field  survey  of 
livestock  grazing  in  Nezperce  Forest  cut 
over  timber  sale  area. 

Public  participation  is  welcome; 
however,  participants  will  be 
responsible  for  their  own  transportation. 

Dated:  July  20, 1981. 

Don  Biddison, 

Forest  Supervisor. 

(FR  Doc.  81-22051  Filed  7-28-81;  8:45  am] 

BILLING  CODE  3410-11-44 


Soil  Conservation  Service 

Montana  Tech  Flood  Prevention  RC&D 
Measure,  Montana;  Finding  of  No 
Significant  Impact 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Van  K.  Haderlie,  State  Conservationist, 
Soil  Conservation  Service,  Room  410, 
Federal  Building,  32  East  Babcock,  P.O. 
Box  970,  Bozeman,  Montana  59715, 
telephone  406-587-5271. 

Notice:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines,  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650),  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 


notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Montana  Tech  Flood  Prevention  RC&D 
Measure,  Butte-Silver  Bow,  Montana. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Van  K.  Haderlie,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  to  solve 
the  flooding  problem  at  the  Montana 
College  of  Mineral  Science  and 
Technology  campus. 

The  planned  works  of  improvement 
include  a  section  of  curb  and  gutter, 
grilled  inlet  basins,  buried  pipeline,  a 
small  earth  dike,  and  an  energy 
dissipating  structure. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FNSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Van  K. 
Haderlie.  The  FNSI  has  been  sent  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FNSI  are 
available  to  fill  single  copy  requests  at 
the  above  address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  August  28, 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  July  15, 1981. 

Joseph  W.  Haas, 

Deputy  Chief  for  Natural  Resource  Projects. 

(FR  Dec.  81-22044  Filed  7-28-81;  8:45  am] 

BILLING  CODE  3410-18-44 


Sublett  Sub-Watershed  of  Rock  Creek 
Watershed,  Idaho;  Authorization  of 
Federal  Assistance  in  the  installation 
of  Works  of  Improvement 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  authorization  of 
Federal  assistance  in  the  installation  of 


works  of  improvement 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Amos  I.  Garrison,  jr..  State 
Conservationist  Soil  Conservation 
Service,  304  North  8th  Street  Boise, 
Idaho  83702,  telephone  208-834-1601. 

Notice:  Federal  assistance  in  the 
installation  of  works  of  improvement 
under  the  authority  of  the  Watershed 
Protection  and  Flood  Prevention  Act  (16 
U.S.C.  1001-1008)  has  been  authorized 
for  the  Sublett  Sub-Watershed  of  Rode 
Creek  Watershed,  Idaho. 

Dated:  July  16. 1981. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Program,  Pnb.  L  83- 
568, 18  U.S.C.  1001-1008) 

Neuman  A.  Berg, 

Chief. 

(FR  Doc.  81-22045  Piled  7-28-81;  (MS  «■] 

BILLING  COOE  3410-16-41 


Upper  Sugar  River  Watershed, 
Wisconsin;  Authorization  of  Federal 
Assistance  in  the  Installation  of  Works 
of  Improvement 

agency:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  authorization  of 
Federal  assistance  in  the  installation  of 
works  of  improvement 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Cliffton  A.  Maguire,  State 
Conservationist  Soil  Conservation 
Service,  4601  Hammersley  Road,  . 
Madison,  Wisconsin  53711,  telephone 
603-284-5351. 

Notice:  Federal  assistance  in  the 
installation  of  works  of  improvement 
under  the  authority  of  the  Watershed 
Protection  and  Flood  Prevention  Act  (10 
U.S.C.  1001-1008)  has  been  authorized 
for  the  Upper  Sugar  Watershed, 
Wisconsin. 

Dated:  July  16, 1961. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904  Watershed  Protection  and 
Flood  Prevention  Program,  Pub.  L  83-586, 16 
U.S.C.  1001-1008) 

Norman  A  Berg, 

Chief, 

(FR  Doc.  81-22046  Filed  7-28-81;  (MS  am] 

BILLING  COOE  3410-13-41 
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CIVIL  AERONAUTICS  BOARD 

[Order  81-7-122;  Docket  39006] 

Federal  Express  Corp.;  Order  To  Show 
Cause 

agency:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  order  to  show  cause: . 
Order  81-7-122. _ 

summary:  The  Board  proposes  to 
approve  the  following  application: 

Applicant:  Federal  Express 
Corporation,  Docket:  39006. 

Application  Date:  November  26, 1960. 
Authority  Sought:  Federal  Express 
seeks  to  amend  its  certificate  of  public 
convenience  and  necessity  to  authorize 
it  to  provide  scheduled  foreign  air 
transportation  of  property  and  mail 
between  the  coterminal  points  Seattle, 
Wash.;  Portland,  Ore.;  Denver,  Colo.; 
Minneapolis/St.  Paul,  Minn.;  Cleveland, 
Ohio;  Detroit,  Mich.;  Buffalo,  N.Y.; 
Syracuse,  N.Y.;  Rochester,  N.Y.;  and 
Memphis,  Tenn.,  and  the  coterminal 
points  Montreal,  Quebec;  Toronto, 
Ontario;  Winnipeg,  Manitoba;  Calgary 
and  Edmonton,  Alberta;  and  Vancouver, 
British  Columbia. 

Objections 

All  interested  persons  having 
objections  to  the  Board’s  tentative 
findings  and  conclusions  that  this 
authority  should  be  granted,  as 
described  in  the  order  cited  above,  shall, 
NO  LATER  THAN  August  17, 1981,  file  a 
statement  of  such  objections  with  the 
Civil  Aeronautics  Board  (20  copies)  and 
mail  copies  to  the  applicant,  the 
Department  of  Transportation,  the 
Department  of  State,  and  the 
Ambassador  of  Canada  in  Washington, 
D.C.  A  statement  of  objections  must  cite 
the  docket  number  and  must  include  a 
summary  of  testimony,  statistical  data, 
or  other  supporting  evidence. 

If  no-  objections  are  filed,  the  Board 
will  enter  an  order  which  will,  subject  to 
disapproval  by  the  President,  make  final 
the  Board’s  tentative  findings  and 
conclusions  and  issue  the  proposed 
certificate. 

addresses  for  objections:  Docket 
39006,  Docket  Section,  Civil  Aeronautics 
Board,  Washington,  D.C.  20428. 

To  get  a  copy  of  the  complete  order, 
request  it  from  the  C.A.B.  Distribution 
Section,  Room  516, 1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  20428. 
Persons  outside  the  Washington 
metropolitan  area  may  send  a  postcard 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ira  Leibowitz,  Legal  Division,  Bureau  of 
International  Aviation,  Civil 
Aeronautics  Board;  (202)  673-5203. 


By  the  Civil  Aeronautics  Board,  July  23, 
1981. 

Phyllis  T.Kaylor, 

Secretary. 

[FR  Doc.  81-22087  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6320-01-M 


Kodiak  Western  Alaska  Airlines;  Order 
Concerning  Mall  Rates 

Order  81-7-125,  July  24, 1981,  Docket 
39641,  established  an  increased 
temporary  intra-Alaska  service  mail  rate 
for  Kodiak  Western  Alaska  Airlines, 

Inc.  on  and  after  May  19, 1981,  and 
permits  it  to  elect  to  equalize  its  rate 
with  a  lower  rate  of  a  competing  carrier. 

Copies  of  the  order  are  available  from 
the  C.A.B.  Distribution  Section,  Room 
516, 1825  Connecticut  Avenue,  N.W., 
Washington,  D.C.  20428.  Persons  outside 
the  Washington  metropolitan  area  may 
send  a  postcard  request. 

By  the  Civil  Aeronautics  Board,  July  24, 
1981. 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc.  61-22088  Filed  7-28-81;  8:45  am) 

BILUNG  CODE  6320-01-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  No.  5-81] 

Proposed  Subzone  for  Foreign-Trade 
Zone  No.  22,  Chicago 

As  a  result  of  requests  made  by  the 
Chicago  Regional  Port  District  and  the 
American  Iron  and  Steel  Institute,  the 
period  for  comments  on  this  proposal  (46 
FR  27364)  has  been  extended  to 
September  1, 1981. 

Dated:  July  24, 1981. 

Dennis  Puccinelli, 

Assistant  to  Executive  Secretary,  Foreign- 
Trade  Zones  Board. 

(FR  Doc.  81-22090  Filed  7-28-81;  8:45  am] 

BILUNG  CODE  3510-25-M 


International  Trade  Administration 

Bicycle  Tires  and  Tubes  From  Korea; 
Final  Results  of  Administrative  Review 
of  Countervailing  Duty  Order 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 

action:  Notice  of  final  results  of 
administrative  review  of  countervailing 
duty  order. 

summary:  On  March  18, 1981,  the 
Department  of  Commerce  published  in 
the  Federal  Register  a  notice  of 


“Preliminary  Results  of  Administrative 
Review  of  Countervailing  Duty  Order” 
with  respect  to  bicycle  tires  and  tubes 
from  Korea  manufactured  by  Korea 
Inoue  Kasei  Co.,  Ltd.  The  review  is 
based  upon  information  for  the  period 
January  1, 1979,  through  December  31, 
1979.  The  notice  stated  that  the 
Department  had  preliminarily 
determined  the  amount  of  the  net 
subsidy  to  be  0.83  percent.  Interested 
parties  were  invited  to  comment  on  this 
decision.  Upon  review  and  analysis  of 
all  comments  received,  the  Department 
determines  that  countervailing  duties  in 
the  amount  of  0.5  percent  ad  valorem 
shall  be  assessed  on  entries  made  prior 
to  January  1, 1980.  The  Department 
further  determines  that  a  cash  deposit  of 
estimated  countervailing  duties  of  1.05 
percent  of  the  f.o.b.  invoice  price  of  the 
merchandise  shall  be  required  on  all 
shipments  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

EFFECTIVE  DATE:  July  28, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Black,  Office  of  Compliance, 
Room  2803,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230 
(202-377-1774). 

SUPPLEMENTAL  INFORMATION: 

Procedural  Background 

On  January  12, 1979  a  notice  of  “Final 
Countervailing  Duty  Determination," 

T.D.  79-13,  was  published  in  the  Federal 
Register  (44  FR  25701).  The  notice  stated 
that  the  Department  of  the  Treasury 
(‘Treasury”)  had  determined  that 
exports  of  bicycle  tires  and  tubes  from 
the  Republic  of  Korea  manufactured  by 
Korea  Inoue  Kasei  Co.,  Ltd.  (“Inoue") 
benefitted  from  bounties  or  grants, 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1303)  (“the 
Tariff  Act”).  Accordingly,  imports  into 
the  United  States  of  this  merchandise 
were  subject  to  countervailing  duties.  As 
the  result  of  an  antidumping 
investigation,  liquidation  was 
suspended  by  Treasury  on  September 
18, 1978,  on  all  shipments  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  that  date. 

On  March  17, 1981,  the  Department 
published  in  the  Federal  Register  a 
notice  of  “Preliminary  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order”  regarding 
the  merchandise  (46  FR  17068). 
Interested  parties  were  invited  to 
comment. 
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Scope  of  Review 

Imports  covered  by  this  review  are 
pneumatic  bicycle  tires  and  tubes,  of 
rubber  or  plastic,  whether  such  tires  and 
tubes  are  sold  together  as  units  or 
separately,  manufactured  in  Korea  by 
Inoue.  Bicycle  tires  and  tubes  are 
currently  classifiable  under  item 
numbers  772.48  and  772.57,  respectively, 
of  the  Tariff  Schedules  of  the  United 
States. 

The  review  is  based  on  information 
for  the  period  January  1, 1979,  through 
December  31, 1979,  and  is  limited  to  the 
countervailable  programs  cited  in  the 
final  determination  and  of  which  Inoue 
took  advantage.  Those  programs  (1)  the 
Foreign  Capital  Inducement  Law 
(“FCIL”)  and  (2)  short-term  preferential 
financing. 

Analysis  of  Comments  Received 

As  a  result  of  our  review  of  the 
comments  received  from  interested 
parties,  our  analysis  of  programs  as  set 
forth  in  our  preliminary  notice  is 
unchanged. 

However,  the  petitioner  pointed  out 
an  inconsistency  in  the  exchange  rates 
used  to  convert  the  total  sales  figures 
and  the  subsidy  totals  to  dollars.  To 
avoid  the  exchange  rate  problem  we 
have  now  made  all  of  our  calculations  in 
Korean  won.  That  is,  we  divided  the 
various  benefit  amounts  received  by 
Inoue  as  denominated  in  won  by  the 
value  of  total  sales  denominated  in  won. 
As  a  result  we  have  now  calculated  the 
total  ad  valorem  benefit  under  the  FCIL 
program  to  be  0.79  percent  and  under 
the  short-term  preferential  financing  the 
benefit  to  be  0.26  percent. 

The  petitioner  questioned  the  amount 
of  profit  shown  by  Inoue  in  its  response 
to  our  questionnaire  and  in  its  balance 
sheet  for  calendar  year  1979.  For  the 
purpose  of  calculating  the  benefits  under 
FCIL  we  used  the  amount  shown  on  the 
balance  sheet  which  was  verified  in 
Korea.  We  requested  at  the  hearing,  and 
have  received,  a  certified  profit  and  loss 
statement  for  Inoue  which  supports  the 
figure  which  we  used. 

The  petitioner  argues  that  the  rate  of 
1.05  percent  calculated  in  this  review 
should  be  used  to  liquidate  1979  entries. 
After  a  complete  review  of  his 
comments  and  those  of  Inoue,  we  have . 
rejected  petitioner’s  position  and  have 
concluded  that  the  substantive  law  in 
effect  at  the  time  of  entry  applies  to  such 
entries.  The  provisions  of  T.D.  79-13  and 
of  section  303(a)(5)  of  the  Tariff  Act  of 
1930,  prior  to  the  enactment  of  the  Trade 
Agreements  Act  of  1979  (“the  TAA”), 
apply  to  all  entries  prior  to  January  1, 
1980.  T.D.  79-13  declared  the  net  amount 
of  bounty  or  grant  (and  thus  the 


countervailing  duties  to  be  assessed)  to 
be  0.5  percent  ad  valorem.  Accordingly, 
unliquidated  entries  of  bicycle  tires  and 
tubes  manufactured  by  Inoue  which 
were  entered,  or  withdrawn  from 
warehouse,  for  consumption  prior  to 
January  1, 1980  shall,  when  liquidated, 
be  assessed  countervailing  duties  in  that 
amount.  Such  entries  shall  not  be 
liquidated  until  the  suspension  of 
liquidation  ordered  on  September  18, 
1878  in  the  antidumping  investigation  of 
this  product  is  terminated  with  regard  to 
such  entries. 

Final  Results  of  the  Review 

As  a  result  of  our  review  we 
determine  that  bicycle  tires  and  tubes 
from  Korea  manufactured  by  Inoue  have 
benefitted  from  a  total  net  subsidy  of 
1.05  percent  of  the  f.o.b.  invoice  price. 

As  required  by  section  751(a)(1)  of  the 
Tariff  Act,  a  cash  deposit  of  estimated 
countervailing  duties  in  the  amount  of 
1.05  percent  ad  valorem  shall  be 
required  on  all  shipments  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  This  deposit 
requirement  shall  remain  in  effect  until 
the  publication  of  the  final  results  of  the 
next  administrative  review.  The 
Department  intends  to  complete  the  next 
administrative  review  by  the  end  of 
January,  1982.  The  amount  of 
countervailing  duties-to  be  imposed  on 
entries  made  during  1980  will  be 
determined  in  the  next  administrative 
review.  Consequently,  the  suspension  of 
liquidation  previously  ordered  will 
continue  for  all  shipments  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1, 1980. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 

Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

July  23, 1981. 

[FR  Doc.  81-22025  Filed  7-28-81;  8:45  am) 

BILUNG  CODE  8010-01-M 


National  Oceanic  and  Atmospheric 
Administration 

CDC  Computer  System,  Boulder,  Colo.; 
Intent  To  Remove  Contract  From 
Inventory  of  Service  Contracts 

agency:  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  withdrawal. 


summary:  Notice  is  hereby  given 
pursuant  to  Office  of  Management  and 
Budget  (OMB)  Circular  A-76  and  die 
Department  of  Commerce 
Administrative  Order  201-41 
implementing  OMB  Circular  A-76.  that 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  intends  to 
remove  the  maintenance  of  the  CDC 
6600  computer  system  in  Boulder, 
Colorado,  from  its  inventory  of  service 
contracts  which  was  published  in  the 
Federal  Register  August  7, 1980.  This 
owned  computer  system  has  been 
replaced  by  a  leased  CDC  170/750. 

FOR  FURTHER  INFORMATION  CONTACT! 
Samuel  A.  Lawrence,  Assistant 
Administrator  for  Management  and 
Budget,  6010  Executive  Boulevard. 
Rockville,  MD  20852. 

Dated:  July  22, 1981. 

Francis  ).  Balint, 

Acting  Director,  Office  of  Information  and 
Management  Services. 

[FR  Doc.  81-22052  Filed  7-28-81;  8:45  am) 

BILLING  CODE  3510-12-41 

Louis  Scarpuzzi  Enterprises,  Inc; 
Receipt  of  Application  for  Permit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Louis  Scarpuzzi  Enterprises, 
Inc.,  (P76E). 

b.  Address:  339  Riverside  Drive,  Fort 
Myers,  Florida  33905. 

2. ' Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Animals: 
Atlantic  bottlenose  dolphins  ( Tursiops 
truncatus),  2. 

4.  Type  of  Take:  To  capture  and 
maintain  for  public  display. 

5.  Location  of  Activity:  West  Coast  of 
Florida. 

6.  Period  of  Activity:  2  years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 
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Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20235,  on  or  before  August  28, 1981. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street,  NW„ 
Washington,  D.C.;  and 
Regional  Director,  Southeast  Region, 
National  Marine  Fisheries  Service, 
9450  Kroger  Boulevard,  St.  Petersburg, 
Florida  33702. 

Dated:  July  24, 1981. 

R.  B.  Brumsted, 

Acting  Director,  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

JFR  Doc.  81-22109  Filed  7-28-81;  8:45  am| 

BILLING  CODE  3510-22-M 


Fishermen’s  Contingency  Fund; 
Notification  of  Claims 

AGENCY:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notification  of  claims  pursuant 
to  Title  IV  of  the  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978; 
Notification  4-81. 


summary:  50  CFR  296.8  requires  that  the 
Chief,  Financial  Services  Division  (FSD), 
publish  in  the  Federal  Register  a  notice 
of  claims  received  under  the  Title  IV 
Program.  Any  interested  person  may,  on 
or  before  August  28, 1981  submit  to  the 
Chief,  FSD,  National  Marine  Fisheries 
Service  (NMFS),  evidence  concerning 
the  claim  or  a  request  to  be  admitted  as 
a  party  to  any  hearing  concerning  the 
claim. 

DATE:  Any  evidence  concerning  any 
claim  described  in  this  Notice,  and  any 
request  to  be  admitted  as  a  party  to  any 
hearing  concerning  any  such  claim,  must 
be  submitted,  in  writing,  to  the  Chief, 
FSD,  on  or  before  August  28, 1981. 


ADDRESS:  Send  evidence  and  any 
request  to  be  admitted  as  a  party  to  any 
hearing  to:  Mr.  Michael  L.  Grable,  Chief, 
Financial  Services  Division,  Attention: 
Kathryn  Hensley,  National  Marine 
Fisheries  Service  (NMFS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Washington, 
D.C.  20235  (telephone  202-634-4688). 
SUPPLEMENTARY  INFORMATION:  Title  IV 
establishes  a  Fishermen’s  Contingency 
Fund  (FCF)  to  compensate  fishermen  for 
eligible  claims  for  actual  and 
consequential  damages,  including  lost 
profits,  due  to  damages  to,  or  loss  of, 
fishing  vessels  or  fishing  gear  by  items 
associated  with  oil  and  gas  exploration, 
development,  or  production  on  the  Outer 
Continental  Shelf  (OCS).  Title  IV 
regulations  require  the  publication  in  the 
Federal  Register  of  a  notice  of  each 
claim  submitted  (see  50  CFR 
296.8(a)(l)(iii)).  Each  Federal  Register 
notice  published  shall  contain  the 
following  information:  (a)  A  brief 
statement  of  the  nature  and  dollar 
amount  of  the  claim,  and  the  location 
where  the  damage  or  loss  occurred;  (b) 

A  statement  that  the  Chief,  FSD,  may 
seek  a  proposed  settlement  agreement 
under  50  CFR  296.8(c);  and  (c)  a 
statement  that  an  interested  person  or 
any  other  person  may,  not  later  than 
August  28, 1981,  submit  to  the  Chief, 

FSD,  any  evidence  concerning  either  the 
claim  or  a  proposed  settlement 
agreement. 

50  CFR  296.8(a)(3)(i)  provides  that  any 
interested  person  may  submit  evidence 
at  any  hearing  concerning  a  claim  in 
accordance  with  50  CFR  296.10(d),  or 
any  proposed  settlement  under  50  CFR 
296.8(c).  Any  person  who  intends  to 
submit  evidence  must  notify  the  Chief, 
FSD,  NMFS,  in  writing,  describing 
specifically  the  evidence  to  be  submitted 
not  later  than  August  28, 1981. 

Any  interested  person  may  request  to 
be  admitted  as  a  party  to  any  hearing 
which  is  conducted  concerning  the 


claim.  Such  request  must  be  filed  with 
the  Chief,  FSD,  in  writing,  not  later  than 
30  days  after  publication  of  the  notice  of 
claim  in  the  Federal  Register.  Such 
request  will  be  ruled  on  by  the 
Administrative  Law  Judge  (ALJ). 

50  CFR  296.8(c)  provides  that  the 
Chief,  FSD,  may  contact  a  claimant  and 
negotiate  a  proposed  settlement  of  the 
claim.  If  the  claimant  agrees  to  a 
proposed  settlement,  the  Chief,  FSD, 
will,  no  sooner  than  30  days  after 
publication  of  the  notice  of  the  claim  in 
the  Federal  Register,  forward  the 
proposed  settlement  agreement  to  the 
General  Counsel,  NOAA.  The  Chief, 

FSD,  may  also  forward  to  the  General 
Counsel,  NOAA,  an  agency 
recommendation  concerning  the  claim. 
Such  recommendation  may  be,  among 
other  things,  to:  (i)  approve  the  claim,  (ii) 
approve  a  proposed  settlement  of  the 
claim,  or  (iii)  deny  the  claim. 

If  the  recommendation  is  to  deny  the 
claim,  the  General  Counsel,  NOAA,  will 
promptly  refer  it  to  the  ALJ  for 
adjudication.  If  the  recommendation  is 
to  approve  the  claim  or  for  a  proposed 
settlement,  the  General  Counsel  will 
publish  a  notice  of  the  recommendation 
in  the  Federal  Register.  Not  sooner  than 
15  days  after  that  notice  is  published, 
the  General  Counsel  will  send  to  the  ALJ 
the  claim,  the  Agency  recommendation, 
any  request  by  an  interested  person  to 
submit  evidence  or  to  be  admitted  as  a 
party  to  any  hearing,  and  any  request 
that  an  oral  hearing  be  conducted 
concerning  the  claim.  The  ALJ  will  then 
adjudicate  the  case. 

The  following  claims  published 
respectively  in  FR  Notifications  3-81  (FR 
Doc.  81-16816  at  page  29980),  and  2-80 
(FR  Doc.  80-18021  at  page  40632)  in  error 
are  hereby  corrected: 

FCF-03-79  claim  number  should  be 
FCF-03-81  instead  of  FCF-03-79. 

FCF-27-79  Locational  coordinate 
should  be  28°21.1'N  91°18.9'W  instead  of 
28°53.8'N,  91°23.4'W. 


The  following  claims  have  been  received. 


Claim  No. 

Nature  of  loss  and  location 

Amount 

FCF-12-81 . 

. On  12-5-80,  claimant  lost  2—38'  nets,  bridals,  chains, 

cables,  2—9'  by  40'  doors,  6’  by  40"  sled,  bag  ties, 

$4,886.87 

4,171.05 

Gear  loss. 

Economic  loss. 

shackles,  mud  rollers,  thimbles,  and  9  days  fishing  time 
while  trawling  for  shrimp  at  the  following  coordinates: 
28’16.2'  N„  91*11.8'  W. 

1.740.00 

10,797.92 

Consequential  loss. 

Total. 

FCF-1 5-81 . 

. On  1-24-81,  claimant  lost  bridals,  8  by  36  trawl  doors,  trawl 

door  chains,  dummy  door,  %"  nylon  rope,  and  accesso¬ 
ries,  while  trawling  for  shrimp  at  the  following  coordinates: 
28°54.5'  N.,  91  •30.8'  W. 

1.620.41 

0 

0 

1.620.41 

Gear  loss. 

Economic  loss. 
Consequential  loss 

Total. 

Anyone  wishing  to  submit  evidence 
concerning  any  of  these  claims,  or  to 
become  a  party  to  any  hearing,  must 
contact,  in  writing,  Mr.  Michael  L 


Grable,  Chief,  Financial  Services 
Division,  National  Marine  Fisheries 
Service,  Washington,  D.C.  20235,  on  or 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Notices 


38739 


before  August  28, 1981,  (telephone  (202) 
634-4688). 

Dated:  July  24, 1981. 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

[FR  Doc.  81-22129  Filed  7-28-81;  e;45  am) 

BILLING  CODE  3510-22-M 


DEPARTMENT  OF  ENERGY 

Action  on  Consent  Order  With  Tosco 
Corp. 

AGENCY:  Department  of  Energy  (DOE). 
action:  Adoption  of  proposed  consent 
order  as  final. 

summary:  The  Office  of  the  Special 
Counsel  for  Compliance  (OSC)  hereby 
gives  the  notice  required  by  10  CFR 
205.199J  that  it  has  adopted  the  Consent 
Order  with  Tosco  Corporation  (Tosco), 
executed  on  January  15, 1981  and 
published  for  comment  in  46  FR  8103  on 
January  26, 1981,  as  a  final  order  of 
DOE.  The  Consent  Order  resolves  all 
issues  of  compliance  with  the  DOE 
Petroleum  Price  and  Allocation 
Regulations,  with  the  exceptions  set 
forth  in  the  Consent  Order,  for  the 
period  August  19, 1973  through 
December  31, 1980.  To  remedy  any 
violations  that  may  have  occurred 
during  the  period,  Tosco  has  agreed  to 
refunds  totalling  $4  million. 

As  required  by  the  regulation  cited 
above,  OSC  received  comments  on  the 
Consent  Order  for  a  period  of  not  less 
than  30  days  following  publication  of  the 
notice  cited  above.  Three  comments, 
including  two  that  were  filed  after  the 
end  of  the  thirty-day  comment  period, 
were  received.  OSC  has  considered  all 
three  comments  and  determined  that  the 
Consent  Order  should  be  made  final 
with  one  modification:  the  deletion  of 
the  bank  reduction  component.  The 
Consent  Order,  as  modified,  was  made 
effective  as  an  order  of  the  DOE  upon  its 
execution  on  July  21, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Wm.  Adams,  Deputy  Solicitor  to 
the  Special  Counsel  for  Compliance, 
Department  of  Energy,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20461;  (202)  633-9165. 

Copies  of  the  Consent  Order  may  be 
received  free  of  charge  by  written 
request  to:  Tosco  Consent  Order 
Request,  Office  of  Special  Counsel, 
Department  of  Energy,  1200 
Pennsylvania  Avenue,  N.W.,  Room  3109, 
Mail  Stop  4111,  Washington,  D.C.  20461. 

Copies  may  also  be  obtained  in 
person  at  the  same  address  or  at  the 
Freedom  of  Information  Reading  Room, 
Forrestal  Building,  1000  Independence 


Avenue,  S.W.,  Room  IE-190, 

Washington,  D.C. 

SUPPLEMENTARY  INFORMATION: 

The  Proposed  Consent  Order 

On  January  26, 1981,  OSC  published 
notice  in  the  Federal  Register  at  page 
8103,  announcing  the  execution  of  a 
Consent  Order  between  Tosco  and  OSC. 
In  compliance  with  DOE  regulations, 
that  notice,  and  a  press  release  issued 
on  January  21, 1981,  summarized  the 
Consent  Order  and  the  facts  behind  it 
The  notice  and  press  release  also  gave 
instructions  for  obtaining  copies  of  the 
Consent  Order. 

The  Proposed  Consent  Order  can  be 
summarized  as  follows: 

1.  The  Consent  Order  marks  the 
conclusion  of  OSC’s  audit  of  Tosco’s 
compliance  with  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations,  including  the  entitlements 
and  mandatory  oil  import  programs,  for 
the  period  August  19, 1973  through 
December  31, 1980  (the  audit  period). 
With  the  exception  of  the  matters 
excluded  from  the  settlement  in  the 
Consent  Order,  the  Consent  Order 
resolves  all  civil  issues  not  previously 
resolved  concerning  the  allocation  and 
sale  of  covered  products  during  the 
audit  period. 

2.  To  resolve  the  issues  raised  by 
OSC’s  audit  of  Tosco  and  to  remedy  any 
violations  that  may  have  occurred 
during  the  audit  period,  Tosco  has 
agreed  to  refund  a  total  of  $4  million  to 
certain  of  its  electric  utility  customers, 
one  half  within  30  days  and  the  balance 
within  twelve  months  of  the  effective 
date  of  the  Consent  Order  and  to 
reduce,  effective  December  31, 1980,  its 
“bank”  of  unrecovered  increased  costs 
for  motor  gasoline  to  $30  million  and  its 
bank  of  unrecovered  increased  costs  for 
propane  to  zero. 

3.  The  Consent  Order  also  provides 
details  concerning  to  conclusion  of  the 
audit  and  procedures  concerning 
enforcement  of  the  provisions  of  the 
Consent  Order.  These  matters  include 
Tosco’ s  obligation  under  DOE  record 
keeping  regulations  and  DOE’s 
obligation  to  maintain  the 
confidentiality  required  by  law  of 
proprietary  data  received  from  Tosco. 
The  Consent  Order  also  provides  that 
Tosco  has  waived  its  right  to  an 
administrative  or  Judicial  appeal  of  the 
Consent  Order.  The  Consent  Order  does 
not  constitute  an  admission  by  Tosco,  or 
a  finding  by  OSC,  of  a  violation  of  any 
federal  petroleum  price  and  allocation 
statutes  or  regulations. 

Modification  to  the  Consent  Order 

After  careful  consideration  of  the 
comments  received  in  response  to  the 


Notice  of  Proposed  Consent  Order,  the 
parties  have  agreed  to  a  modification  of 
the  Consent  Order  by  deleting  the  bank 
reduction  component.  OSC  believes  that 
the  bank  reduction  remedy,  as  more 
fully  stated  below,  is  an  appropriate 
method  of  resolving  outstanding 
compliance  issues.  Where  the  remedy  is 
to  take  effect  so  close  to  the  date  of 
decontrol,  the  remedy’s  prospective 
impact  is  diminished  or  eliminated,  and. 
therefore,  OSC  has  determined  that  it 
should  no  longer  be  included  as  a 
component  in  this  Consent  Order. 

Comments  Received 

As  noted  above,  OSC  received  three 
comments  on  the  proposed  Tosco 
Consent  Order.  The  only  comment 
specifically  addressed  to  this  Consent 
Order  came  from  a  public  utility  that  is 
due  to  receive  a  refund  under  the 
Consent  Order.  The  other  comments, 
submitted  by  the  Transportation  Group 
and  the  National  Consumer  Law  Center, 
were  addressed  generally  to  all  nine  of 
the  Consent  Orders  published  for 
comment  on  January  26, 1981.  While 
neither  comment  specifically  addressed 
the  Tosco  Consent  Order,  both  raised 
issues  pertinent  to,  or  commented  on 
features  present  in,  this  Consent  Order. 

The  public  utility,  which  had  been 
notified  that  it  is  to  receive  a  refund, 
commented  that  it  was  “not  in  a  position 
to  comment  upon  the  propriety  or  the 
amount  of  the  settlement"  it  is  slated  to 
receive.  Refunds  have  been  allocated 
among  public  utility  customers  who 
purchased  petroleum  products  from 
Tosco.  In  its  audit  of  the  refund 
allocations,  OSC  has  verified  the 
allocations  to  ensure  that  each  recipient 
will  receive  its  correct  share. 

The  Transportation  Group  is  an 
organization  representing  four  trade 
associations — the  Air  Transport 
Association  of  America,  Inc.,  the 
American  Bus  Association,  the 
American  Trucking  Association,  Inc, 
and  the  Association  of  American 
Railroads — whose  members  are  major 
consumers  of  refined  petroleum 
products.  The  Transportation  Group 
indicated  in  its  comments  its  approval  of 
OSC's  enforcement  efforts  and  the 
settlement  process  that  resulted  in  the 
Consent  Orders  announced  in  the 
January  26, 1981  Federal  Register 
notices.  The  organization  also  expressed 
the  following  concerns  regarding  the 
nine  Consent  Orders:  OSC  should 
endeavor  to  identify  overcharged 
purchasers  or  categories  of  purchasers 
in  order  to  provide  for  direct  refunds  or 
payments  based  volumetrically  on  the 
amount  of  petroleum  products 
purchased;  transportation  firms  should 
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receive  a  larger  share  of  the  refunds 
than  they  have  theretofore;  and  OSC 
should  provide  additional  information 
concerning  refund  amounts  and  methods 
of  refund  computation. 

The  Department’s  aim  in  structuring 
remedies  is  to  achieve  some  form  of 
restitution.  In  its  enforcement  actions, 
the  Department  attempts  to  identify 
individual  purchasers  or  classes  or  types 
of  purchasers,  to  the  maximum  extent 
possible,  and  to  implement 
restitutionary  remedies. 

The  audits,  however,  do  not  ordinarily 
result  in  the  identification  of  specific 
customers  who  may  have  been 
overcharged  for  several  reasons.  First, 
audits  are  necessarily  conducted  on  a 
sample  basis  and,  as  such,  may  not 
focus  on  specific  purchasers,  even 
where  they  generally  identify  aggregate 
violations  regarding  specific  products  to 
classes  of  purchasers.  Second,  these 
audits  focus  predominantly  on  “cost 
violations”  and  because  of  the  nature  of 
the  regulations,  would  require  tracing 
the  violation  to  specific  product  sales,  a 
difficult  task.  Third,  these  violations 
occurred  as  much  as  seven  years  ago, 
and  given  the  mobility  within  the 
distribution  chain,  it  would  be  extremely 
difficult  to  identify  and  locate  injured 
customers.  Finally,  purchasers  of 
products  from  a  major  refiner  may  have 
resold  those  products  to  others,  passing 
on  the  consequences  of  any  violation  to 
their  customers.  However,  as  stated 
previously,  the  Department’s  priority  is 
to  seek  remedies  that  provide  some  form 
of  restitution,  where  possible.  In  order  to 
achieve  an  equitable  distribution  of 
monies,  the  refunds  have  generally  been 
determined  according  to  a  volumetric 
allocation  based  on  the  amount  of 
product  purchased  by  the  recipient. 

The  Transportation  Group  accurately 
notes  that  OSC  has  previously 
determined  that  the  refunds  received  by 
regulated  transportation  firms  will  not 
constitute  a  “windfall”  to  the  recipients. 
OSC’s  review  of  the  operation  of  the 
agencies  which  regulate  transportation 
companies  and  their  applicable 
regulations  indicates  that  refunds  are 
factored  into  the  fuel  cost  aspects  of 
their  rate  making  systems.  Similarly, 
OSC  is  examining  die  passthrough  of 
refunds  by  utilities  to  end  users.  To  that 
end,  OSC  has  contacted  the  public 
service  commissions  for  the  states  in 
which  the  recipient  utilities  are  located 
as  well  as  a  number  of  utilities 
themselves.  The  commissions  have 
assured  OSC  that  utilities  receiving 
refunds  will  be  required  to  pass  those 
refunds  through  to  their  customers.  It 
has  been  determined  that  the  utility 
customers  will  receive  the  benefit  of  the 


refunds  by  operation  of  fuel  adjustment 
clauses  in  which  the  refund  would 
appear  as  an  offset  to  fuel  costs  in  the 
computation  of  any  fuel  adjustment 
factor,  or  in  the  reconciliation  of  current 
costs  or,  finally,  as  a  direct  credit  to 
customers.  OSC  has  also  obtained 
assurances  that  the  passthrough  will  be 
documented  either  in  public  records  or  . 
through  the  assistance  of  the  staffs  of 
the  various  utilities  and  commissions. 

Finally,  the  Transportation  Group’s 
comment  with  regard  to  the  bank 
reduction  remedy,  that  it  is 
compromised  and  rendered  meaningless 
with  the  advent  of  decontrol,  has  been 
dealt  with  below. 

The  National  Consumer  Law  Center 
(NCLC),  a  non-profit  legal  organization 
representing  low-income  individuals 
and  groups,  also  submitted  comments 
that  were  addressed  generally  to  all 
nine  Consent  Orders  published  for 
comment  on  January  26, 1981.  The 
NCLC’s  comments,  however,  raise 
several  issues  that  are  pertinent  to  this 
Consent  Order. 

Although  the  NCLC  initially 
recognizes  that  the  "limited  flow  of 
information  *  *  *  is  admittedly 
somewhat  inherent  in  the  nature  of  the 
private  settlement/public  comment 
process,”  the  NCLC  nevertheless 
complains  that  the  Consent  Orders  and 
Federal  Register  notices  are  “extremely 
skimpy  on  relevant  detail  *  *  *  ”  The 
DOE  regulations,  at  10  CFR  205.199j(a), 
require  that  a  Consent  Order  “set  forth 
the  relevant  facts  which  form  the  basis 
for  the  Order.”  The  Consent  Order  itself 
indicates  that,  with  the  exception  of  the 
matters  explicitly  excluded  in  the 
Consent  Order  from  the  settlement,  it 
settles  and  finally  resolves  “all  civil  and 
administrative  claims  and  disputes 
*  *  *  by  DOE  against  Tosco  *  *  * 
relating  to  Tosco’s  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  *  *  *  ”  Because  the  Consent 
Order  constitutes  neither  an  admission 
by  the  company  nor  a  finding  by  DOE 
that  Tosco  has  violated  any  federal 
petroleum  price  or  allocation  regulation, 
it  would  not  be  appropriate,  as  the 
NCLC  suggests,  to  detail  and  quantify  in 
the  Consent  Order  the  preliminary 
claims  and  issues  that  arose  in  the 
course  of  the  settlement  negotiations 
and  to  relate  these  claims  and  issues  to 
the  terms  and  conditions  of  the  Consent 
Order.  Further,  to  reveal  how  OSC  and 
the  company  arrived  at  the  dollar  figureB 
for  the  various  components  of  the 
settlements  would  breach  the 
confidentiality  necessarily  accorded  to 
the  negotiation  process  and  would 
impinge  upon  OSC’s  prosecutorial 
discretion.  Thus,  OSC  believes  that  it 


has  provided  the  necessary  information 
in  the  Consent  Order  and  Federal 
Register  notice  to  enable  the  public  to 
comment  meaningfully  upon  this 
settlement. 

The  NCLC  also  maintains  that  the 
Consent  Orders  do  not  provide  adequate 
benefits,  focusing  particularly  on  the 
bank  reduction  provisions,  and  the 
“heavy  reliance”  placed  on  them  in 
these  settlements.  The  NCLC  seeks 
renegotiation  of  the  agreements  to 
convert  the  bank  reductions  to  some 
cash  value. 

In  the  process  that  leads  to  settlement, 
OSC  determines  the  potential  liability  of 
a  refiner  based  on  its  audit  of  that 
refiner.  That  audit  addresses  all  areas  of 
dispute  under  the  price  regulations.  As  a 
result,  the  disputes  focus  on  issues  of 
the  determination,  recognition, 
allocation  and  carry  over  of  costs,  which 
form  the  basis  for  the  determination  of 
maximum  lawful  selling  prices.  Because 
of  the  carry  over  or  banking  provision,  a 
refiner  may  have  lawful  costs  available 
from  previous  periods  to  offset  disputes 
in  later  months.  The  existence  of  those 
legitimate  costs  militates  against  the 
existence  of  overcharges.  In  litigation,  a 
refiner  is  likely  to  argue  that  those 
banks  obviate  the  possibility  of 
overcharge.  Thus,  in  determining  a 
firm’s  potential  liability,  two  factors  are 
addressed:  the  legitimacy  of  the  costs 
claimed  and  banked  and  the  potential 
for  overcharges,  given  the  existence  of 
banks  and  a  firm's  pricing  practices.  In 
reaching  settlements,  OSC  has 
determined  the  amount  of  cash  refund 
necessary  to  reasonably  settle  any 
possible  overcharges,  and  the  amount  of 
bank  reduction  appropriate  to  settle  the 
cost  disputes. 

Bank  reductions  are  appropriate  to 
remedy  certain  types  of  disputes 
resulting  from  the  audit.  OSC  had 
intended  bank  reductions  to  serve  the 
dual  purpose  of  satisfying  the  alleged 
cost  violations  and  of  placing  some 
limitations  on  the  refiner’s  prospective 
pricing  of  covered  products. 

Accordingly,  in  negotiating  the  bank 
reduction,  OSC  sought  a  reduction  to  the 
lowest  level  consistent  with  allowing 
the  refiner  to  maintain,  but  not  increase, 
prices  as  a  result  of  the  existence  of 
banks.  That  reduction  may  have  even 
exceeded  the  reduction  necessary  for  a 
satisfactory  resolution  of  the 
outstanding  cost  issues.  However, 
decontrol  pre-empts  the  intended 
prospective  impact  of  such  bank 
reductions  on  the  firm’s  pricing:  If  the 
bank  reduction  were  to  take  place  while 
gasoline  were  still  under  controls,  the 
reduction  in  the  banks  of  costs  available 
to  support  prices  would  have  placed  a 
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restriction  on  the  company’s  ability  to 
increase  prices.  Furthermore,  the  end  of 
the  Consent  Order  period,  December  31, 
1980,  is  so  close  to  the  month  of 
decontrol,  January  1981,  that  the 
reduction  has  been  substantially 
deprived  of  its  ability  to  restrain  prices 
in  the  intervening  period  by  virtue  of  the 
company’s  anticipation  of  the  effect  of 
the  bank  reduction  on  its  pricing 
practices.  Since  the  bank  reduction  will 
not  have  the  intended  prospective  effect, 
and  since  the  Consent  Order  resolves  all 
outstanding  matters,  obviating  the  need 
to  address  the  amount  of  costs  available 
to  justify  selling  prices  in  the  future, 

OSC  has  determined  to  eliminate 
paragraph  402  from  the  Consent  Order. 
This  modification  does  not  indicate  that 
the  bank  reduction  is  inappropriate  in 
light  of  the  disputes  raised,  but  only  that 
in  light  of  the  absence  of  any 
prospective  effect  on  the  company  there 
is  no  prospective  benefit  to  be  derived 
from  including  such  a  provision  in  the 
order.  Because  the  elimination  of  this 
provision  does  not  alter  the  effect  of  the 
Consent  Order,  we  have  determined  that 
the  modification  does  not  require  that 
we  provide  an  opportunity  to  file 
additional  comments. 

In  addition  to  its  comments  on  the 
bank  reduction  components  of  the 
settlements,  the  NCLC  also  raises 
several  points,  one  of  which  is  pertinent 
to  this  Consent  Order,  concerning  the 
settlements’  cash  components.  The 
NCLC  expresses  concern  that  the 
refunds  to  many  of  the  refiners’ 
immediate  purchasers  may  not  be 
passed  through  to  ultimate  consumers. 
Each  of  these  settlements  utilizes 
"conduits”  for  passing  a  substantial 
portion  of  the  refunds  through  to 
ultimate  consumers.  OSC  chose  as 
conduits  regulated  industries,  such  as 
the  public  utility  and  transportation 
industries,  for  which  a  mechanism  exists 
to  assure  a  passthrough  of  benefits  to 
their  customers,  and  state  and  local 
government  entities  that  purchased 
petroleum  products  in  their  proprietary 
capacities.  Refunds  to  these  conduits 
are,  therefore,  intended  to  provide 
general  restitution  to  those 
unidentifiable  ultimate  consumers  who, 
through  their  utility,  transportation,  or 
tax  bills,  may  have  borne  any 
overcharges  that  might  have  occurred. 

Having  considered  all  comments 
submitted,  DOE  has  determined  that  the 
proposed  Consent  Order  with  Tosco 
should  be  made  final  with  the 
modification  noted  above,  effective 
upon  execution  of  the  Consent  Order  as 
modified. 


Issued  in  Washington,  D.C.,  July  21, 1981. 
Avrom  Landesman, 

Acting  Special  Counsel 

[FR  Doc.  81-22018  Filed  7-28-81: 8:45  am) 

BILUNG  CODE  6450-01-M 

Economic  Regulatory  Administration 

Aminoil  USA,  Inc.;  Action  Taken  on 
Proposed  Consent  Order 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  action  taken  and 
opportunity  for  comment  on  consent 
order. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  and  provides  an 
opportunity  for  public  comment  on  the 
proposed  Consent  Order  and  on 
potential  claims  against  the  refunds 
deposited  in  an  escrow  account 
established  pursuant  to  the  Consent 
Order. 

EFFECTIVE  DATE:  July  13, 1981. 

COMMENTS  BY:  August  27, 1981. 

ADDRESS:  Send  comments  to:  Wayne  I. 
Tucker,  Southwest  District  Manager, 
Economic  Regulatory  Administration, 
Department  of  Energy,  P.O.  Box  35228, 
Dallas,  Texas  75235,  Phone:  214/767- 
7745. 

SUPPLEMENTARY  INFORMATION:  On  July 
13, 1981  the  office  of  Enforcement  of  the 
ERA  executed  a  proposed  Consent 
Order  with  Aminoil  USA,  Inc.  of 
Houston,  Texas.  Under  10  CFR 
205.199j(b)  a  proposed  Consent  Order 
which  involves  a  sum  of  $500,000  or 
more  in  the  aggregate,  excluding 
penalties  and  interest,  becomes  effective 
only  after  the  DOE  has  received 
comments  with  respect  to  the  proposed 
Consent  Ord£t.  Although  the  ERA  has 
signed  and  tentatively  accepted  the 
proposed  Consent  Order,  the  ERA  may, 
after  consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  an 
alternative  Consent  Order. 

I.  The  Consent  Order 

Aminoil  USA,  Inc.,  is  a  firm  engaged 
in  the  production  of  crude  oil  and  was 
subject  to  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations  at  10 
CFR  Parts  210,  211,  and  212.  To  resolve 
certain  civil  actions  which  could  be 
brought  by  the  Office  of  Enforcement  of 
the  Economic  Regulatory  Administration 
as  a  result  of  its  audit  of  Aminoil,  the 
Office  of  Enforcement,  ERA  and  Aminoil 
entered  into  a  Consent  Order,  the 
significant  terms  of  which  are  as 
follows: 


1.  During  the  period  November  1975 
through  January  27, 1981,  Aminoil 
allegedly  sold  crude  oil  above  the 
allowable  prices  specified  at  10  CFR 
Part  212,  Subpart  D. 

2.  Aminoil  and  the  DOE  have  agreed 
to  a  settlement  of  $2,600,000.  This 
amount  shall  be  refunded  on  or  before 
30  days  following  the  effective  date  of 
the  Consent  Order.  The  negotiated 
settlement  was  determined  to  be  in  the 
public  interest  as  well  as  the  best 
interest  of  the  DOE  and  Aminoil. 

3.  This  Consent  Order  constitutes 
neither  an  admission  by  Aminoil  that 
ERA  regulations  have  been  violated  nor 
a  finding  by  the  ERA  that  Aminoil  has 
violated  ERA  regulations. 

4.  The  provisions  of  10  CFR  205.199J, 
including  the  publication  of  this  Notice, 
are  applicable  to  the  Consent  Order. 

In  this  Consent  Order,  Aminoil  agrees 
to  refund  in  full  settlement  of  any  civil 
liability  with  respect  to  actions  which 
might  be  brought  by  the  Office  of 
Enforcement,  ERA  arising  out  of  the 
transactions  specified  in  1.1  above,  the 
sum  of  $2,600,000  in  the  manner 
specified  in  1.2.  above.  Refunded 
overcharges  will  be  in  the  form  of 
certified  checks  made  payable  to  the 
United  States  Department  of  Energy  and 
will  be  delivered  to  the  Assistant 
Administrator  for  Enforcement,  ERA. 
The  funds  will  remain  in  a  suitable 
account  pending  the  determination  of 
their  proper  disposition. 

The  DOE  intends  to  distribute  the 
refund  amounts  in  a  just  and  equitable 
manner  in  accordance  with  applicable 
laws  and  regulations.  Accordingly, 
distribution  of  such  refunded 
overcharges  requires  that  only  those 
“persons”  (as  defined  at  10  CFR  205.2) 
who  actually  suffered  a  loss  as  a  result 
of  the  transactions  described  in  the 
Consent  Order  receive  appropriate 
refunds.  Because  of  the  petroleum 
industry’s  complex  marketing  system,  it 
is  likely  that  overcharges  have  either 
been  passed  through  as  higher  prices  to 
subsequent  purchasers  or  offset  through 
devices  such  as  the  Old  Oil  Allocation 
(Entitlements)  Program,  10  CFR  211.67. 
In  fact,  the  adverse  effects  of  the 
overcharges  may  have  become  so 
diffused  that  it  is  a  practical 
impossibility  to  identify  specific, 
adversely  affected  persons,  in  which 
case  disposition  of  the  refunds  will  be 
made  in  the  general  public  interest  by 
an  appropriate  means  such  as  payment 
to  the  Treasury  of  the  United  States 
pursuant  to  10  CFR  205.1991(a). 

III.  Submission  of  Written  Comments 

A.  Potential  Claimants:  Interested 
persons  who  believe  that  they  have  a 
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claim  to  all  or  a  portion  of  the  refund 
amount  should  provide  written 
notification  of  the  claim  to  the  ERA  at 
this  time.  Proof  of  claims  is  not  required. 
Written  notification  of  the  ERA  at  this 
time  is  requested  primarily  for  the 
purpose  of  identifying  valid  potential 
claims  to  the  refund  amount.  After 
potential  claims  are  identified, 
procedures  for  the  making  of  proof  of 
claims  may  be  established.  Failure  by  a 
person  to  provide  written  notification  of 
a  potential  claim  within  the  comment 
period  for  this  Notice  may  result  in  the 
DOE  irrevocably  disbursing  the  funds  to 
other  claimants  or  to  the  general  public 
interest. 

B.  Other  Comments:  The  ERA  invites 
interested  persons  to  comment  on  the 
terms,  conditions,  or  procedural  aspects 
of  this  Consent  Order.  You  should  send 
your  comments  or  written  notification  of 
a  claim  to  Wayne  I.  Tucker,  Southwest 
District  Manager,  Economic  Regulatory 
Administration,  Department  of  Energy, 
P.O.  Box  35228,  Dallas,  Texas  75235.  You 
may  obtain  a  free  copy  of  this  Consent 
Order  by  writing  to  the  same  address  or 
by  calling  214/767-7745. 

You  should  identify  your  comments  or 
written  notification  of  a  claim  on  the 
outside  of  your  envelope  and  on  the 
documents  you  submit  with  the 
designation  “Comments  on  the  Aminoil 
USA,  Inc.  Consent  Order”.  We  will 
consider  all  comments  we  received  by 
4:30  p.m.,  local  time,  August  27, 1981. 

You  should  identify  any  information  or 
data  which,  in  your  opinion,  is 
confidential  and  submit  it  in  accordance 
with  the  procedures  in  10  CFR  205.9(f). 

Issued  in  Dallas,  Texas  on  the  15th  day  of 
July  1981. 

Wayne  I.  Tucker, 

Southwest  District  Manager,  Economic 
Regulatory  Administration. 

[FR  Doc.  81-22020  Filed  7-28-81;  8:45  am] 

BILUNG  CODE  6450-01-M 


Rocky  Petroleum  Corp.;  Action  Taken 
on  Consent  Order 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  action  taken  on 
consent  order. 


SUMMARY:  The  Office  of  Enforcement 
(OE),  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  notice  of 
filing  a  Petition  for  the  Implementation 
of  Special  Refund  Procedures  for 
refunds  received  pursuant  to  a  Consent 
Order. 

DATE:  Petition  submitted  to  the  Office  of 
Hearings  and  Appeals:  July  21, 1981. 


FOR  FURTHER  INFORMATION  CONTACT: 

Crude  Oil  Branch,  Attn:  John  Marks, 
Office  of  Enforcement,  2000  M  Street, 
N.W.,  Washington,  D.C.  20461;  202/653- 
3551. 

SUPPLEMENTARY  INFORMATION:  On 

October  23, 1979,  the  OE  published 
notification  in  the  Federal  Register  that 
it  executed  a  Consent  Order  with  Rocky 
Petroleum  Corporation,  (Rocky 
Petroleum)  of  Logan,  Ohio,  on  October 
10, 1979,  44  FR  61090  (1979).  Interested 
persons  were  invited  to  submit 
comments  concerning  the  terms, 
conditions,  or  procedural  aspects  of  the 
Consent  Order.  In  addition,  persons  who 
believed  they  had  a  claim  to  all  or  a 
portion  of  the  refund  amount  paid  by 
Rocky  Petroleum  pursuant  to  the 
Consent  Order  were  requested  to  submit 
notice  of  their  claims  to  the  OE. 

Although  interested  persons  were 
invited  to  submit  comments  regarding 
the  Consent  Order  to  the  OE,  no 
comments  were  received.  Therefore,  the 
Consent  Order  was  not  modified. 

Pursuant  to  the  Consent  Order,  Rocky 
Petroleum  refunded  the  sum  of 
$32,000.00  by  certified  check  made 
payable  to  the  United  States 
Department  of  Energy  on  Fedruary  7, 
1980.  This  sum  has  been  deposited  in  a 
suitable  account  pending  determination 
of  its  proper  distribution. 

The  OE  received  no  notices  of  claim 
to  the  refunds. 

Action  Taken:  The  OE  is  unable, 
readily,  to  identify  the  persons  entitled 
to  receive  the  $32,000.00,  or  to  ascertain 
the  amounts  of  refunds  that  such 
persons  are  entitled  to  receive. 
Therefore,  the  OE  has  petitioned  the 
Office  of  Hearings  and  Appeals  (OHA) 
on  July  21, 1981  to  implement  special 
Refund  Procedures  pursuant  to  10  CFR 
Part  205,  Subpart  V,  10  CFR  205.280  et 
seq.  to  determine  the  identity  of  persons 
entitled  to  the  refunds  and  the  amounts 
owing  to  each  of  them.  Persons  who 
believe  they  are  entitled  to  all  or  a 
portion  of  the  refunds  should  comply 
with  the  procedures  of  10  CFR  Part  205, 
Subpart  V. 

Issued  in  Washington,  D.C.  on  the  23rd  day 
of  July  1981. 

Robert  D.  Gerring, 

Director,  Program  Operations  Division. 

[FR  Doc.  81-22021  Filed  7-27-81;  8:45  am] 

BILLING  CODE  8450-01-M 


Texas  Gas  Transmission  Corp. 
Through  Its  Subsidiary  Texas  Gas 
Exploration  Corp.;  Final  Action  Taken 
on  Consent  Order 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 


ACTION:  Notice  of  final  action  taken  on  a 
consent  order. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  announces  final  action  of  a 
Consent  Order. 

EFFECTIVE  DATE:  July  29, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  I.  Tucker,  District  Manager, 
Southwest  District  Enforcement, 
Economic  Regulatory  Administration, 
Department  of  Energy,  P.O.  Box  35228, 
Dallas,  Texas  75235. 

SUPPLEMENTAL  INFORMATION:  On  May 
19, 1981,  the  ERA  of  the  DOE  executed  a 
Proposed  Consent  Order  with  Texas 
Gas  Transmission  Corporation  through 
its  subsidiary,  Texas  Gas  Exploration 
Corporation  of  Houston,  Texas  and  a 
Federal  Register  Notice  was  pubished 
on  June  2, 1981.  Under  10  CFR 
205.1991(c),  a  Proposed  Consent  Order 
becomes  effective  only  after  the  ERA 
has  published  notice  of  its  execution 
and  solicits  and  considers  public 
comments  with  respect  to  its  terms. 
Therefore,  the  ERA  published  a  Notice 
of  Proposed  Consent  Order  and  invited 
interested  persons  to  comment  on  the 
Proposed  Order.  At  the  conclusion  of  the 
thirty-day  comment  period,  the  ERA  had 
received  six  notices  of  claims  against 
the  refund  amount  of  the  Consent  Order 
and  there  were  no  objections  received  to 
the  Consent  Order.  Accordingly,  the 
ERA  has  concluded  that  the  Consent 
Order  as  executed  between  the  ERA 
and  Texas  Gas  Transmission 
Corporation  through  its  subsidiary, 
Texas  Gas  Exploration  Corporation  is 
an  appropriate  resolution  of  the 
compliance  proceeding  which  it 
described  and  it  shall  become  final  and 
effectives  as  proposed,  without 
modification,  upon  publication  of  this 
Notice. 

Issued  in  Dallas,  Texas  on  the  17th  day  of 
July  1981. 

Wayne  I.  Tucker, 

Southwest  District  Manager,  Economic 
Regulatory  Administration. 

[FR  Doc.  81-22019  Filed  7-28-81;  8:45  am) 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Volume  No.  55] 

Availability  of  Federal  Power 
Commission  Reports 

July  23, 1981. 

Notice  is  hereby  given  that  Volume 
No.  55  of  the  Federal  Power  Commission 
Reports  is  available  for  purchase  at  the 
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United  States  Government  Printing 
Office  Bookstore.  Volume  No.  55 
contains  Federal  Power  Commission 
(Federal  Energy  Regulatory 
Commission’s  predecessor)  opinions, 
orders,  and  precedential  procedural 
orders  for  the  period  January  1, 1976 
through  June  30, 1976.  Persons  interested 
in  purchasing  this  two  volume  set  may 
remit  $40.00  for  GPO  Stock  061-002-000- 
68-5  to  the  following  address: 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington,  DC  20402. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-20084  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 


[Docket  No.  CP81-400-000] 

Arkansas  Louisiana  Gas  Co.; 
Application 

July  22, 1981. 

Take  notice  that  on  June  30, 1981, 
Arkansas  Louisiana  Gas  Company 
(Applicant),  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP81-400-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction, 
acquisition  and  operation  of  facilities 
necessary  to  effect  a  direct  interruptible 
sale  of  gas  to  Electric  Division  of 
Central  Louisiana  Electric  Company 
(CLECO),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Applicant  and  CLECO 
have  entered  into  a  contract  under 
which  CLECO  has  agreed  to  purchase 
from  Applicant  volumes  of  excess  gas 
up  to  certain  maximums  on  an 
interruptible  basis  for  a  term  through 
1995.  Applicant  proposes  to  deliver  the 
gas  to  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  and  Louisiana 
Intrastate  Gas  Company  (LIG)  for 
transportation  to  electric  power 
generating  plants  owned  and  operated 
by  CLECO  in  Louisiana  for  use  as  fuel.  It 
is  stated  that  Applicant  has  made  new 
transportation  agreements  with  Texas 
Gas  and  LIG  and  has  amended  existing 
transportation  agreements  with  United 
Gas  Pipe  Line  Company  (United)  to 
facilitate  delivery  to  CLECO.  As  a  result 
of  these  agreements,  Applicant  proposes 
to  receive  gas  into  its  facilities  in  the 
CLECO  plant  yards  for  delivery  to 
CLECO  under  the  CLECO  sale  contract. 

Applicant  proposes  to  deliver  gas  to 
CLECO  as  follows: 

(a)  Applicant  would  deliver  gas  to 
Texas  Gas  in  volumes  up  to  50,000  Mcf 


per  day  at  three  delivery  points:  (1) 
Haughton  Point  in  Bossier  Parish, 
Louisiana,  (2)  Champlin  Plant  Point  in 
Panola  County,  Texas,  and  (3)  Highway 
79  Point  in  Panola  County,  Texas. 

(b)  Texas  Gas  would  redeliver  gas 
received  from  Applicant  to  LIG  for 
Applicant’s  account  in  equivalent 
amounts  less  compressor  fuel,  company 
use  and  unaccounted  for  gas  at  existing 
interconnections  in  Lafayette  Parish, 
Louisiana,  St.  Mary  Parish,  Louisiana 
and  Rapides  Parish,  Louisiana. 

(c)  LIG  would  deliver  the  gas  received 
from  Texas  Gas  to  Applicant  in 
equivalent  volumes  less  compressor 
fuel,  company  use  and  unaccounted  for 
gas  at  the  three  CLECO  plants  covered 
by  the  CLECO  sale  contract  in  the  plant 
yard  of  CLECO’s  Coughlin  power  station 
in  Rapides  Parish,  Louisiana,  and  in  the 
plant  yard  at  GLECO’s  Teche  power 
station  in  St.  Mary  Parish,  Louisiana. 

(d)  Applicant  would  deliver  gas  to 
United  at  the  Eugene  Island  deliver 
point  and  the  Bayou  Sale  delivery  point 
under  existing  authorization  and  United 
would  redeliver  gas  for  Applicant’s 
account  at  four  previously  authorized 
delivery  points  as  well  as  a  new  point  of 
delivery,  an  existing  point  of 
interconnection  between  the  facilities  of 
United  and  LIG  at  Exxon  Company 
U.S.A.’s  Garden  City  Plant  in  St.  Mary 
Parish,  Louisiana. 

(e)  Applicant  would  have  the  right  to 
deliver  additional  volumes  to  United  at 
two  new  delivery  points  under  a 
recently  executed  amendment  to  the 
Main  Pass  transportation  agreement 
between  Applicant  and  United  dated 
June  1, 1981,  in  Plaquemines  Parish, 
Louisiana,  and  Bienville  Parish, 
Louisiana. 

(f)  Applicant  may  direct  that  some  of 
the  Main  Pass  gas  be  redelivered  to  LIG 
for  Applicant’s  account  at  the  Garden 
City  point. 

(g)  LIG  would  redeliver  gas  received 
at  the  Garden  City  point  less 
compressor  fuel,  company  use  and 
unaccounted  for  gas  in  accordance  with 
the  LIG  transportation  contract  into 
facilities  that  Applicant  would  acquire 
from  LIG  at  the  subject  CLECO  plants. 

(h)  The  LIG  transportation  contract 
also  provides  for  the  delivery  of  gas  by 
Applicant  from  Applicant’s  facilities  in 
north  Louisiana  directly  into  LIG  owned 
and  operated  facilities  to  be  agreed  on 
in  the  future. 

Applicant  proposes  herein  to 
construct  or  acquire  and  operate  the 
following  facilities  for  use  in  the 
proposed  sale  to  CLECO: 

(a)  To  effect  deliveries  to  Texas  Gas 
at  the  Haughton  point.  Applicant  would 
construct  a  tap  and  related  measuring 
and  delivery  facilities  at  an  estimated 


cost  of  $115,875  for  which  Applicant 
would  be  reimbursed  by  CLECO. 

(b)  To  effect  deliveries  to  Texas  Gas 
for  Applicant’s  account  at  the  Champlin 
Plant  point.  Applicant  requests 
authorization  if  necessary  to  operate 
existing  metering  facilities  at  the  plant 

(c)  To  effect  deliveries  to  Texas  Gas 
at  the  Highway  79  point  Applicant 
would  construct  a  tap  and  related 
measuring  and  delivery  facilities  at  an 
estimated  cost  of  $123,170. 

(d)  To  effect  deliveries  to  United  at 
the  Plaquemines  point  Applicant  would 
construct  gathering  facilities  connecting 
the  Plaquemines  point  with  a  well  in  the 
area  horn  which  Applicant  now  has  the 
right  to  buy  gas.  Applicant  would  also 
install  metering  facilities  at  the 
Plaquemines  point  to  measure  the 
volumes  delivered  into  United's  line  at 
an  approximate  cost  of  $56,880  which 
metering  facilities  would  be  operated  by 
United. 

(e)  To  receive  gas  from  LIG  in  the 
CLECO  plant  yards  and  deliver  that  gas 
to  CLECO,  Applicant  proposes  to 
acquire  from  LIG  minimal  yard  piping 
and  related  facilities  at  an  extimated 
total  cost  of  $77,882. 

Applicant  asserts  that  the  estimated 
total  cost  of  facilities  would  be 
approximately  $373,807  to  be  financed 
from  funds  on  hand  or  to  be  reimbursed 
by  CLECO. 

Applicant  states  that  in  connection 
with  its  negotiation  of  the  June  1, 1961, 
amendments  to  the  Main  Pass  and 
Eugene  Island  transportation 
agreements  with  United  it  has  agreed  to 
transport  gas  that  United  has  contracted 
to  purchase  in  Oklahoma  from  Public 
Service  Company  of  Oklahoma  in 
accordance  with  a  new  transportation 
agreement  dated  June  1, 1981  (Oklahoma 
transportation  agreement),  by  and 
between  Applicant,  United  and  Transok 
Pipe  Line  Company  (Transok).  It  is 
asserted  that  Applicant  would  transport 
for  Transok  on  behalf  of  United  gas 
delivered  to  Applicant  at  mutually 
agreeable  points  in  Latimer  County, 
Oklahoma,  and  Pittsburg  County, 
Oklahoma.  It  is  asserted  that  United 
would  be  responsible  for  the  facilities 
necessary  to  receive  and  measure  gas 
delivered  to  Applicant 

Applicant  explains  that  it  would 
redeliver  such  gas  to  Transok  on  behalf 
of  United  or  to  United  in  Bienville 
Parish,  Louisiana,  or  Panola  County, 
Texas,  with  United  responsible  for 
facilities  necessary  to  receive  such  gas. 

It  is  submitted  that  Transok  is  an 
intrastate  pipeline  and,  accordingly. 
Applicant’s  transportation  of  this  gas 
under  the  Oklahoma  transportation 
agreement  for  Transok  would  be  under 
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Section  311(a)(1)  of  the  Natural  Gas 
Policy  Act  of  1978.  It  is  further  asserted 
that  die  Oklahoma  transportation 
agreement  also  provides  that  Applicant 
would  seek  authorization  under  Section 
7(c)  of  the  Natural  Gas  Act  to  perform 
this  transportation  service  for  United 
and  when  Applicant  commences  such 
transportation  service  for  United, 
Transok’s  participation  in  the  Oklahoma 
transportation  agreement  would 
terminate.  Applicant,  therefore, 
proposes  herein  to  transport  gas  for 
United  in  accordance  with  the 
Oklahoma  transportation  agreement  for 
a  period  of  two  years  from  the  date  that 
Applicant  commences  transporting  gas 
under  the  Oklahoma  transportation 
agreement. 

It  is  stated  that  Applicant’s 
transportation  of  this  gas  for  United 
under  the  Oklahoma  transportation 
agreement  and  United’s  transportation 
of  gas  for  Applicant  under  the  Main 
Pass  and  Eugene  Island  transportation 
agreements  are  mutually  beneficial  to 
both  parties  and  appropriate 
adjustments  in  the  charges  Applicant 
would  pay  United  for  transportation 
under  the  Main  Pass  and  Eugene  Island 
agreements  would  be  made  in  relation 
to  the  transportation  service  rendered 
by  Applicant  for  the  benefit  of  United 
under  the  Oklahoma  transportation 
agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
10, 1981,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 


matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22065  Filed  7-28-81;  8;45  amj 

BILLING  CODE  6450-85-M 


[Docket  No.  ER81-604-000] 

Central  Hudson  Gas  &  Electric  Corp.; 
Filing 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  the  Central  Hudson  Gas  & 
Electric  Corporation  (Central  Hudson), 
on  July  13, 1981,  tendered  for  filing  as  a 
rate  schedule  an  executed  agreement 
dated  June  18, 1981  between  Central 
Hudson  and  Orange  and  Rockland 
Utilities,  Inc.  (O&R).  The  proposed  rate 
schedule  provides  for  the  sale  of 
generating  capacity  and  associated 
energy  by  Central  Hudson  as  available 
and  as  scheduled  from  day  to  day. 

The  rate  schedule  provides  for  a 
capacity  charge  of  $3  per  megawatt  per 
hour  scheduled  and  an  energy  charge 
equal  to  Central  Hudson’s  incremental 
fuel  and  maintenance  costs,  incremental 
out-of-pocket  costs,  incremental  costs  of 
transmission  losses  and  applicable 
taxes. 

Central  Hudson  requests  waiver  of  the 
notice  requirements  of  §  35.3  of  the 
Commission’s  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  June  29, 1981  in  accordance 
with  the  agreement  by  the  parties. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  O&R. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Sections  1.8  and  1.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8, 1.10).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  August  10, 1981.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22066  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 


[Docket  No.  ER81-61 1-000] 

Cleveland  Electric  Illuminating  Co.; 
Filing 

July  22, 1981. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  July  14, 1981,  The 
Cleveland  Electric  Illuminating 
Company  (CEI)  tendered  for  filing  an 
executed  Service  Agreement  and 
Exhibits  A  and  B  thereto,  providing  for 
transmission  by  CEI  of  approximately  35 
MW  of  power  from  the  345  kv 
interconnection  point  on  CEI’s  Juniper- 
Canton  Line  with  the  Ohio  Power 
Company  to  the  City  of  Cleveland,  Ohio 
(City)  in  accordance  with  the  terms  and 
conditions  of  CETs  FERC  Transmission 
Service  Tariff. 

CEI  has  requested  waiver  of  the 
FERCs  60-day  notice  requirement  in 
order  to  permit  commencement  of 
transmission  service  on  July  1, 1981. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22067  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 


[Docket  No.  ER81-601-000] 

Duke  Power  Co.;  Filing 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Duke  Power 
Company  (Duke  Power)  tendered  for 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Notices 


38745 


filing  on  July  13, 1981  a  supplement  to 
the  Company’s  Electric  Power  Contract 
with  the  Town  of  Maiden.  Duke  Power 
states  that  this  contract  is  on  file  with 
the  Commission  and  has  been 
designated  Duke  Power  Company  Rate 
Schedule  FERC  No.  246. 

Duke  Power  further  states  that  the 
Company’s  contract  supplement,  made 
at  the  request  of  the  customer  and  with 
agreement  obtained  from  the  customer, 
provides  for  the  following  increase  in 
contract  demand:  Delivery  Point  No.  2 
from  5,700  KW  to  9,200  KW. 

Duke  Power  indicates  that  this 
supplement  also  includes  an  estimate  of 
sales  and  revenue  for  twelve  months 
immediately  preceding  and  for  the 
twelve  months  immediately  succeeding 
the  effective  date.  Duka  Power  proposes 
an  effective  date  of  September  18, 1981. 

Accordingly  to  Duke  Power  copies  of 
this  filing  were  mailed  to  the  Town  of 
Maiden  and  the  North  Carolina  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
D.C.  20426,  in  accordance  with  Sections 
1.8  and  CFR  1.10  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedng.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-22068  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-41 


[Docket  No.  CP81-421-000] 

East  Tennessee  Natural  Gas  C04 
Application 

July  23, 1981. 

Take  notice  that  on  July  6, 1981,  East 
Tennessee  Natural  Gas  Company 
(Applicant),  P.O.  Box  10245,  Knoxville, 
Tennessee  37919,  filed  in  Docket  No. 
CP81-421-000  an  application  1  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the  sale  of 


1  By  order  of  the  Director  of  the  Commission's 
Office  of  Pipeline  and  Producer  Regulation  issued' 
July  10, 1981,  a  temporary  certificate  authorizing  the 
proposed  service  was  issued  in  Docket  No.  CP81- 
219-002. 


natural  gas  in  interstate  commerce  for 
resale,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  in  its  application 
in  Docket  No.  CP81-219  it  sought 
authorization  to  sell  on  an  interruptible 
basis  up  to  50,000  Mcf  of  natural  gas  per 
day  to  Orange  and  Rockland  Utilities, 

Inc.  (Orange  and  Rockland)  and  50,000 
Mcf  of  natural  gas  per  day  to  Public 
Service  Electric  and  Gas  Company 
(Public  Service).  The  sales  were 
proposed  to  occur  during  the  period, 

June  1, 1981,  through  October  31, 1982. 
Applicant  additionally  requested 
authorization  to  sell  to  customers  other 
than  Orange  and  Rockland  and  Public 
Service  any  portion  of  the  50,000  Mcf 
daily  that  each  of  these  two  customers 
were  unable  to  purchase  or  which 
transporting  pipelines  were  unable  to 
deliver. 

Applicant  indicates  that  during  June 
1981  there  was  a  very  small  amount  of 
available  capacity  to  transport  gas  to 
Orange  and  Rockland  and  Tennessee 
Gas  Pipeline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  has  advised 
Applicant  that  there  appears  to  be  no 
available  capacity  for  such 
transportation  in  July  1981. 

Applicant  has  determined  that  it 
would  not  be  able  to  sell  sufficient 
volumes  of  gas  in  order  to  meet  its 
minimum  bill  obligation  because  of  the 
delay  in  Texas  Eastern  Transmission 
Corporation’s  (Texas  Eastern)  receiving 
authorizations  necessary  to  facilitate 
sales  by  Applicant  to  Public  Service,  the 
unavailability  of  capacity  of  Tennessee 
for  transportation  of  the  proposed  sale 
to  Orange  and  Rockland,  the 
interruptible  nature  of  the  transportation 
service  by  Tennessee  and  Texas 
Eastern,  the  lack  of  market  by  Public 
Service  on  weekend  days,  and  limited 
number  of  days  remaining  in  the  month 
of  July  to  meet  the  monthly  minimum  bill 
obligation.  Applicant,  therefore,  states 
that  it  must  make  other  off-system  sales 
to  avoid  the  minimum  bill  penalties  from 
its  supplier.  Applicant  asserts  that 
based  on  actual  sales  in  July  1980  it 
must  sell  1,266,804  Mcf  of  gas  off-system 
in  July  1981  to  avoid  the  incurrence  of 
minimum  bill  penalties. 

Applicant  states  that  Trans  Louisiana 
Gas  Company  (Trans  Louisiana)  has 
expressed  a  need  to  purchase  for  its 
system  supply  up  to  100,000  Mcf  of  gas 
per  day  at  die  same  price  and  subject  to 
the  same  terms  and  conditions  as  the 
gas  purchased  by  Public  Service. 

Applicant  proposes  herein  to  sell 
natural  gas  to  Trans  Louisiana. 
Applicant  states  that  the  gas  would  be 
transported  from  Applicant  to  Trans 


Louisiana  by  displacement  by 
Tennessee  to  its  interconnection  with 
Louisiana  Intrastate  Gas  Corporation 
(LIG)  at  Centerville,  Louisiana,  or  other 
mutually  agreeable  jxiints  of 
interconnection  and  by  LIG  to  its 
interconnection  with  Trans  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
17, 1981,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  party  to  a  proceeding 
or  to  participate  as  a  party  in  any 
hearing  therein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22089  Filed  7-28-81: 8:45  am] 

BILUNG  COOE  6450-85-41 

[Docket  No.  ER81-596-000J 

Florida  Power  &  Light  Co^  Filing 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL)  on  July  13, 1981  tendered 
for  filing  documents  entitled  “Service 
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Agreement  For  Interchange 
Transmission  Service  Implementing 
Specific  Transactions  Under  Service 
Schedule  A  (Emergency  Service),  B 
(Short  Term  Firm  Service),  C  (Economy 
Interchange  Service)  and  D  (Firm 
Service)  of  Contracts  for  Interchange 
Service,”  and  Exhibit  I  to  the  Service 
Agreement. 

FPL  states  that  under  the  Service 
Agreement  and  Exhibit  I  FPL  will 
transmit  power  and  energy  for  the  City 
of  St.  Cloud  (St.  Cloud)  as  is  required  by 
St.  Cloud  in  the  implementation  of  its 
interchange  agreement  with  the  City  of 
Homestead. 

Due  to  a  request  from  the  City  of  St. 
Cloud  for  Transmission  Service  under 
emergency  conditions,  FPL  requests  that 
waiver  of  Section  35.3  of  the 
Commission’s  Regulations  be  granted 
and  that  the  proposed  Service 
Agreement  and  Exhibit  be  made 
effective  June  22, 1981.  FPL  states  that 
copies  of  the  filing  were  served  on  the 
City  Manager  of  St.  Cloud. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §  §  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 

1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22070  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 


[Docket  No.  SA81-4 5-000] 

Great  Southern  Oil  &  Gas  Co.,  Inc.; 
Application  for  Adjustment 

Issued  July  23, 1981. 

Take  notice  that  on  June  16, 1981, 
Great  Southern  Oil  &  Gas  Co.,  Inc. 
(Applicant),  Lafayette,  Lousiana,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  for  adjustment  pursuant 
to  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978,  (NGPA)  §  271.1106 
and  §  1.41  of  the  Commission’s 
regulations.  Applicant  seeks  an 
adjustment  from  §  271.1104  of  the 


Commission’s  regulations  implementing 
section  110  of  the  NGPA. 

Specifically,  the  Applicant  states  that 
it  sells  gas  subject  to  an  intrastate 
contract  to  Continental  Oil  Company 
(Conoco).  The  contract  obligates  the 
purchaser  to  provide  a  meter  station 
near  the  Applicant’s  wells  for  the 
purpose  of  receiving  the  gas.  Conoco 
would  then  transport  the  gas  from  the 
meter  station  into  a  pipeline  owned  and 
operated  by  Conoco.  The  contract 
obligates  the  seller  to  install  a  pipeline 
in  order  to  transport  the  gas  from  its 
wells  to  the  meter  station. 

In  the  spring  of  1980,  Applicant  states 
that  an  explosion  destroyed  the  line 
between  the  meter  station  and  the  main 
intrastate  pipeline.  In  order  to  expedite 
the  re-commencement  of  operations, 
which  has  been  shut  down  as  result  of 
the  explosion,  Applicant  states  that  it 
agreed  to  re-install  a  new  line  and  that 
Conoco  would  reimburse  Applicant  for 
the  cost  of  the  re-installation. 

Upon  completion  of  the  re-installation, 
Applicant  states  that  it  billed  Conoco 
for  the  total  costs  amounting  to 
$23,683.54.  Applicant  states  that  Conoco 
responded  to  this  bill  by  claiming  that  it 
would  be  impossible  for  them  to 
reimburse  the  Applicant  since,  among 
other  reasons,  such  reimbursement 
would  possibly  constitute  an 
overpayment  of  the  maximum  lawful 
price  authorized  by  section  105  of  the 
NGPA. 

Section  271.1104  of  the  Commission’s 
regulations  allows  a  seller  to  apply  for 
the  recovery  of  production-related  costs. 
However,  sellers  of  gas  subject  only  to 
section  105  of  the  NGPA  are  prohibited 
from  applying  for  an  allowance  for 
production  related  costs  unless  such 
costs  were  not  allocated  to  the  seller 
under  the  existing  intrastate  contract. 
Applicant  therefore  seeks  an  adjustment 
from  this  exclusion  to  enable  it  to 
recover  the  costs  of  re-installing  the 
pipeline. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should,  on  or  before 
August  28, 1981,  file  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  a  protest  or  a  petition  to 
intervene  in  accordance  with  section  1.8 
or  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  protests 
filed  with  the  Commission  will  be 
considered,  but  will  not  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  must  file  a  petition 


to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22080  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 


[Docket  No.  ER81-610-000] 

Idaho  Power  Co.;  Filing 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  July  14, 1981,  the 
Idaho  Power  Company  (Idaho)  tendered 
for  filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission’s  Order 
of  October  7, 1978,  a  summary  of  sales 
made  under  the  Company’s  1st  Revised 
FERC  Electric  Tariff,  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 
during  May,  1981,  along  with  cost 
justification  for  the  rate  charge. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  petition  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §  §  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  and 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-22071  Filed  7-28-81;  8:45  am] 

BILUNG  CODE  6450-85-M 


[Docket  No.  ER81-598-000] 

Iowa  Power  and  Light  Co.;  Filing 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Iowa  Power  and 
Light  Company  (Iowa  Power)  on  July  13, 
1981,  tendered  for  filing  an  Amendment 
to  Transmission  Service  Agreement 
FERC  No.  52  (Amendment),  between 
Iowa  Power  and  Com  Belt  Power 
Cooperative,  Inc.  (Com  Belt),  dated  May 
11, 1981. 

The  Amendment  relates  to 
transmission  charges  and  increased 
output  generation  accreditation  level  of 
Council  Bluffs  Unit  3. 
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Iowa  Power  requests  that  the 
Commission  waive  its  prior  notice 
requirements  and  accept  this  Agreement 
for  filing  with  an  effective  date  of  April 

1, 1980. 

Copies  of  this  filing  were  served  upon 
each  affected  party  and  the  Iowa  State 
Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  and 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22072  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 

[Docket  No.  ER81-605-000] 

Iowa  Power  and  Light  Co.;  Filing 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Iowa  Power  and 
Light  Company  (Iowa  Power)  on  July  13, 
1981,  tendered  for  filing  an 
AMENDMENT  TO  TRANSMISSION 
SERVICE  AGREEMENT  (Amendment), 
between  Iowa  Power  and  Eastern  Iowa 
Light  and  Power  Cooperative,  dated 
April  27, 1981. 

The  Amendment  relates  to 
transmission  charges,  increased  output 
generation  accreditation  level  of  Council 
Bluffs  Unit  3  and  increased  scheduling 
capacity  for  the  Sycamore-Hills  ~ 
transmission  line. 

Iowa  Power  requests  that  the 
Commission  waive  its  prior  notice 
requirements  and  accept  this  Agreement 
for  filing  with  an  effective  date  of  April 

2, 1981. 

Copies  of  this  filing  were  served  upon 
each  affected  party  and  the  Iowa  State 
Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission’s 


Rules  of  Practice  and  Procedure  (18  CFR 
1.8  and  1.10).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
August  10, 1981.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22073  Filed  7-28-81;  8:45  am] 

BILLING  CODE  8450-85-M 


[Docket  No.  ER81-607-000] 

Iowa  Power  and  Light  Co.;  Filing 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Iowa  Power  and 
Light  Company  (Iowa  Power)  on  July  13, 
1981,  tendered  for  filing  an 
AMENDMENT  TO  TRANSMISSION 
SERVICE  AGREEMENT  (Amendment), 
between  Iowa  Power  and  Cedar  Falls 
Municipal  Electric  Utility,  dated  April 

20. 1981. 

The  Amendment  relates  to 
transmission  charges,  increased  output 
generation  accreditation  level  of  Council 
Bluffs  Unit  3  and  increased  scheduling 
capacity  for  the  Sycamore-Hills 
transmission  line. 

Iowa  Power  requests  that  the 
Commission  waive  its  prior  notice 
requirements  and  accept  this  Agreement 
for  filing  with  an  effective  date  of  April 

1. 1981. 

Copies  of  this  filing  were  served  upon 
each  affected  party  and  the  Iowa  State 
Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Sections  1.8  and  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8,  and  1.10).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  August  10, 1981.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22081  Filed  7-28-81;  8:45  aa) 

BILLING  CODE  6450-85-M 


I  Docket  No.  ER81-597-000] 

Iowa  Power  and  Light  Co.;  Rling 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Iowa  Power  and 
Light  Company  (Iowa  Power)  on  July  13. 
1981,  tendered  for  filing  an  Amendment 
To  Transmission  SERVICE 
AGREEMENT  (Amendment),  between 
Iowa  Power  and  Iowa-Qlinois  Gas  and 
Electric  Company,  (Iowa-Illinois),  dated 
May  11, 1981. 

The  Amendment  relates  to 
transmission  charges,  increased  output 
generation  accreditation  level  of  Council 
Bluffs  Unit  3  and  increased  scheduling 
capacity  for  the  Sycamore-Hills 
transmission  line. 

Iowa  Power  requests  that  the 
Commission  waive  its  prior  notice 
requirements  and  accept  this  Agreement 
for  filing  with  an  effective  date  of  April 

1, 1981. 

Copies  of  this  filing  were  served  upon 
each  affected  party  and  the  Iowa  State 
Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  §§1.8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8,  and  1.10).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
August  10, 1981.  Protests  will  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22082  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 


[Docket  No.  ER81-606-000] 

Iowa  Power  and  Light  Co^  Rling 

Juy  22, 1981. 

The  filing  Company  submits  the 
following: 
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[Docket  No.  ER81-599-000] 

Northern  States  Power  Co.;  Filing 


Take  notice  that  Iowa  Power  and 
Light  Company  (Company)  on  July  13, 
1981,  tendered  for  filing  a  REVISED 
SERVICE  SCHEDULE  (Schedule), 
between  Company  and  Montezuma 
Municipal  Light  and  Power  (Montezuma) 
dated  April  15, 1981. 

The  Schedule  relates  to  transmission 
capacity,  establishes  a  termination  point 
for  Company’s  13  KV  distribution  line  in 
the  Montezuma  Substation  and  charges 
associated  therewith. 

Iowa  Power  requests  that  the 
Commission  waive  its  prior  notice 
requirements  and  accept  this  Agreement 
for  filing  with  an  effective  date  of  April 

15, 1981. 

Copies  of  this  filing  were  served  upon 
each  affected  party  and  the  Iowa  State 
Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  §§  1.8  and  1.10  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8,  and  1.10).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
August  10, 1981.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22083  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 


[Docket  No.  ER81-602-000] 

Kansas  Gas  and  Electric  Co.;  Proposed 
Tariff  Change 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Kansas  Gas  and 
Electric  Company  (KG&E)  on  July  13, 
1981,  tendered  for  filing  a  proposed 
change  in  its  FPC  Electric  Service  Tariff 
No.  143.  The  proposed  Amendment  adds 
a  new  delivery  point. 

The  Amendment  is  necessary  to 
provide  service  to  Delivery  Point  No.  4. 
KG&E  proposes  an  effective  date  of  June 

12, 1981. 

Copies  of  this  filing  were  served  upon 
Coffey  County  Rural  Electric 
Cooperative  Association,  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20428,  in  accordance  with  §  §  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.8,  and 

1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 


Kansas  Gas  and  Electric  Co.;  Filing 

July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  July  13, 1981, 
Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  a  proposed 
change  in  its  FPC  Electric  Service  Tariff 
No.  133.  The  proposed  Amendment 
changes  the  minimum  and  maximum 
amounts  of  power. 

The  Amendatory  Agreement  is 
necessary  because  the  present  demands 
have  been  exceeded.  KG&E  proposes  an 
effective  date  of  June  15, 1981. 

Copies  of  this  filing  were  served  upon 
the  City  of  Erie,  Kansas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  and 

1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10., 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  81-22075  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 


July  22, 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Northern  States 
Power  Company  (NSP),  on  July  13, 1981, 
tendered  for  filing  the  Municipal 
Transmission  Service  Agreement,  dated 
June  22, 1981,  with  the  City  of  Sioux 
Falls,  South  Dakota. 

The  Municipal  Resale  and 
Transmission  Service  Agreement,  dated 
June  22, 1981,  terminates  the  Service 
Agreement,  dated  September  12, 1977, 
and  provides  a  third  point  of  delivery 
between  the  parties. 

NSP  proposes  an  effective  date  of  July 

1, 1981. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426  in  accordance  with  §  §  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  and 

1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22078  Filed  7-28-81;  8:45  am) 

BILUNG  CODE  6450-85-M 


Northwest  Pipeline  Corp.;  Petition  To 
Amend 

July  23, 1981. 

Take  notice  that  on  July  7, 1981, 
Northwest  Pipeline  Corporation 
(Petitioner),  P.O.  Box  1526,  Salt  Lake 
City,  Utah  84110,  filed  in  Docket  No. 
CP77-511-004  a  petition  to  amend  the 
order  issued  March  26, 1981,  in  El  Paso 
Natural  Gas  Company,  et  al.,  (El  Paso) 
Docket  No.  RP72-6,  et  al,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  extension  of  the  term  of 
Petitioner’s  transportation  and/or 
exchange  of  natural  gas  for  the  account 
of  El  Paso  through  October  31, 1982,  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Secretary. 

[FR  Doc.  81-22074  Filed  7-28-81;  8:45  am] 

BILUNG  CODE  6450-85-M 


[Docket  No.  ER81-603-000] 


[Docket  No.  CP77-51 1-004] 
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Petitioner  states  that  its  application  as 
originally  submitted  was  one  of  a  series 
of  applications  intended  to  provide  an 
interim  storage  service  to  assist  El  Paso 
in  the  husbanding  of  volumes  of  natural 
gas  during  the  summer  of  1977  to  be 
used  to  protect  the  Priority  1  and  2 
requirements  of  El  Paso’s  East-of- 
Califomia  customers.  It  is  asserted  that 
the  storage  service  was  for  a  limited 
term  pending  El  Paso’s  development  of 
underground  storage  at  which  time  it 
was  contemplated  that  the  volumes  of 
natural  gas  remaining  in  interim  storage 
could  be  transferred  to  El  Paso’s 
permanent  storage.  It  is  also  stated  that 
to  provide  the  interim  storage  service  to 
El  Paso,  Mountain  Fuel  Resources  Inc. 
(Resources),  Clay  Basin  Storage 
Company  (Storage  Company),  El  Paso, 
and  Petitioner  entered  into  a  gas 
transportation  and  exchange  agreement 
and  an  interim  storage  service  Rate 
Schedule  S-2.  Petitioner  avers  that  the 
gas  transportation  and  exchange 
agreement  dated  March  24, 1977, 
provides  that  Petitioner  would  transport 
on  a  best-efforts  basis  El  Paso’s  gas 
from  the  San  Juan  Basin  to  Resource’s 
Clay  Basin  storage  field  during  the 
period  May  1, 1977,  through  April  30, 

1978,  and  redeliver  such  volumes  to  El 
Paso  by  displacement  by  December  31, 

1979.  Petitioner  states  that  under  the 
interim  storage  service  Rate  Schedule  S- 
2  dated  March  21, 1977,  between  the 
parties  Resources  would  provide  El  Paso 
on  a  best-efforts  basis  storage  service 
using  the  Clay  Basin  storage  field  which 
Resources  was  then  developing  for  the 
benefit  of  Petitioner.  It  is  asserted  that 
El  Paso  assigned  certain  of  its  rights 
under  the  agreements  to  Storage 
Company  to  finance  the  working  gas 
inventory  stored  for  El  Paso’s  East-of- 
Califomia  customers. 

Petitioner  states  that  due  to  certain 
difficulties  in  its  development  of  storage 
capability,  El  Paso  has  requested  an 
extension  of  the  present  storage  and 
exchange  arrangements  through  October 
31, 1982.  To  effectuate  the  proposed 
extension  of  service,  the  parties  have 
extended  the  terms  of  their  agreements 
to  October  31, 1982,  it  is  asserted.  It  is 
also  stated  that  the  parties  amended  the 
agreements  so  that  El  Paso  and  Storage 
Company  may  continue  to  use  Clay 
Basin  through  the  1981-82  heating 
season  and  to  husband  certain  volumes 
of  gas  in  the  Clay  Basin  field  for  future 
injection  in  the  Washington  Ranch 
storage  field  which  is  currently  under 
development  by  El  Paso. 

Petitioner  states  that  as  of  April  30. 
1981,  Resources  was  carrying  an 
inventory  balance  of  19,288,217  Mcf  for 
4he  account  of  Storage  Company  and  El 


Paso.  Petitioner  avers  that  of  such 
storage  inventory,  approximately 
1,700,000  Mcf  is  designated  as  Opinion 
800B  gas  to  be  ultimately  delivered  to 
Southwest  Gas  Corporation  (Southwest) 
to  offset  the  effect  of  any  curtailment  on 
Southwest’s  southern  system.  Petitioner 
asserts  that  El  Paso’s  present  supply  and 
requirement  forecasts  indicate  that 
between  11,000,000  Mcf  and  15,000,000 
Mcf  of  storage  gas  owned  by  Storage 
Company  would  remain  in  Clay  Basin 
beyond  the  1981-82  heating  season.  Of 
the  storage  inventory  approximately 
10,300,000  Mcf  would  be  made  available 
to  Mountain  Fuel  Supply  Company 
(Mountain  Fuel)  for  its  utilization  as 
cushion  gas  in  support  of  Mountain 
Fuel’s  proposed  utilization  of  the  Clay 
Basin  field,  it  is  asserted.  It  is  further 
stated  that  all  volumes  of  natural  gas 
belonging  to  Storage  Company  would  be 
returned  to  El  Paso  for  the  account  of 
Storage  Company.  Petitioner  submits 
that  the  redelivery  to  El  Paso  would  be 
by  exchange  between  Mountain  Fuel,  El 
Paso,  and  Petitioner  or  by  direct 
delivery.  Petitioner  submits  that  all 
volumes  are  to  be  redelivered  by 
October  31, 1982. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
August  17, 1981,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
Intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  a  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  81-22077  Filed  7-28-81;  8:45  am) 

BILLING  CODE  6450-85-M 

[Docket  No.  ER8 1-608-000] 

Puget  Sound  Power  &  Light  Co.;  Filing 

July  22, 1961. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  of  Bellevue,  Washington 
(Puget  Power)  on  July  13, 1981,  tendered 
for  filing  a  change  in  rates  applicable  to 
electric  service  rendered  to  ten 


wholesale  customers  under  its  existing 
Wholesale  for  Resale  Power  Contracts. 
Puget  Power’s  filing  would  change  both 
of  its  wholesale  rate  schedules,  one  for 
large  customers  and  the  second  for 
small  customers.  Puget  Power  states  that 
the  proposed  changes  would  increase 
revenues  from  the  ten  wholesale 
customers  by  $188,523  based  on  the  12- 
month  period  ending  December  31, 1980. 

Puget  Power  states  that  the  reason  for 
the  proposed  rate  increase  is  that  the 
rate  of  return  of  the  wholesale 
customers  for  the  1980  test  year  was 
only  4.5  percent  which  is  far  below  the 
level  of  11.16  percent  authorized  in 
ER81-198-000. 

Puget  Power  proposes  an  effective 
date  of  September  15, 1981. 

Copies  of  the  filing  were  served  upon 
Puget  Power’s  wholesale  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  f  {  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8,  and 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  81-22078  Filed  7-28-81;  IMS  am) 

BILLING  CODE  6450-85-M 


(Docket  No.  ER81-600-000 

Southern  Indiana  Gas  and  Electric  Co; 
Filing 

July  22. 1981. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Southern  Indiana 
Gas  and  Electric  Company  (Southern 
Indiana)  on  July  13, 1961,  tendered  far 
filing  proposed  changes  in  its  FPC 
Electric  Service  Tariff. 

The  purpose  of  this  filing  is  to  revise 
Service  Schedule  A — Emergency 
Service,  Exhibit  I  (1st  Revision);  Service 
Schedule  C — Interchange  Power  Exhibit 
II  (1st  Revision)  and  Service  Schedule 
D— -Short  Term  Power,  Exhibit  IV  (1st 
Revision)  of  the  interconnection 
agreement  dated  July  6, 1973  between 
Southern  Indiana  and  Big  Rivers  Electric 
Corporation. 
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The  proposed  revisions  and  addition 
reflect  a  desire  on  the  part  of  both 
parties  to  provide  for  present  and 
anticipated  future  increases  in  services 
and  costs  and  to  attain  the  maximum 
benefit  from  the  interconnection  of  their 
systems. 

Southern  Indiana  requests  waiver  of 
the  notice  requirements  of  Section  35.3 
of  the  Commission’s  regulations  to 
permit  an  effective  date  as  of  the  date  of 
the  filing  hereof. 

Southern  Indiana  states  the  copies  of 
the  filing  were  served  upon  Big  Rivers, 
the  Public  Service  Commission  of  the 
State  of  Indiana  and  the  Public  Service 
Commission  of  the  Commonwealth  of 
Kentucky. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  §  1.8 
and  1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  August  10, 
1981.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc.  81-22079  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-85-M 


Office  of  Hearings  and  Appeals 

Objection  to  Proposed  Remedial 
Orders  Filed;  Week  of  June  22 
Through  June  26, 1981 

During  the  week  of  June  22  through 
June  26, 1981,  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding,  the  Department  of 
Energy  will  conduct  conerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  on  or  before  August  17, 
1981.  The  Office  of  Hearings  and 
Appeals  will  then  determine  those 
persons  who  may  participate  on  an 
active  basis  in  the  proceeding  and  will 
prepare  an  official  service  list,  which  it 
will  mail  to  all  persons  who  filed 
requests  to  participate.  Persons  may 


also  be  placed  on  the  official  service  list 
as  non-participants  for  good  cause 
shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20461. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

July  23, 1981. 

Bill  Forney,  Inc.,  Houston,  Texas,  BRO-1450, 
crude  oil 

On  June  22, 1981,  Bill  Forney,  Inc.,  5599 
Santfilope  1200  Southern  Natural  Resources 
Bldg.  Houston,  Texas  77056  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  DOE  Southwest  District  Office  of 
Enforcement  issued  to  the  firm  on  May  27, 
1981. 

In  the  PRO  the  Southwest  District  found 
that  during  September  1973  to  August  1976, 
Forney  sold  crude  oil  at  levels  in  excess  of 
the  maximum  allowable  prices. 

According  to  the  PRO  the  Forney  violation 
resulted  in  $617,184.00  of  overcharges. 

Ron  Lawson,  San  Jose,  California,  BRO-1451, 
motor  gasoline 

On  June  26, 1981,  Ron  Lawson  d/b/a  Ron  & 
Joe’s  "Z”  Service,  401  Saratoga  Avenue,  San 
Jose,  California,  filed  a  Notice  of  Objection  to 
a  Proposed  Remedial  Order  which  the  DOE 
Western  District  of  Enforcement  issued  to  the 
firm  on  May  29, 1981.  In  the  PRO,  the 
Western  District  found  that  during  the  period 
of  June  1980  through  October  1980,  Ron 
Lawson  charged  prices  on  retail  sales  of 
motor  gasoline  in  excess  of  those  allowable 
under  the  Mandatory  Petroleum  Price 
Regulations.  According  to  the  PRO,  the  Ron 
Lawson  violation  resulted  in  $5,220.05  of 
overcharges. 

[FR  Doc.  81-22015  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6450-01-M 


Objection  to  Proposed  Remedial 
Orders  Filed;  Week  of  June  29 
Through  July  3, 1981 

During  the  week  of  June  29  through 
July  3, 1981,  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  on  or  before  August  17, 
1981.  The  Office  of  Hearings  and 
Appeals  will  then  determine  those 
persons  who  may  participate  on  an 
active  basis  in  the  proceeding  and  will 
prepare  an  official  service  list,  which  it 
will  mail  to  all  persons  who  filed 
requests  to  participate.  Persons  may 
also  be  placed  on  the  offical  service  list 


as  non-participants  for  good  cause 
shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20461. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

July  21, 1981. 

Atlantic  Richfield  Company,  Los  Angeles, 
California,  BRO-1452,  crude  oil 
On  July  1, 1981,  Atlantic  Richfield 
Company,  Box  2679-T.A.,  Los  Angeles, 
California  90051  filed  a  Notice  of  Objection  to 
a  Proposed  Remedial  Order  which  the  DOE 
Pacific  District  Office  of  Special  Counsel 
issued  to  the  firm  on  May  15, 1981.  In  the 
Proposed  Remedial  Order  the  Pacific  District 
found  that  from  August  1973  through 
December  1980,  the  firm  violated  10  CFR 
212.83  and  212.126  in  reporting  its  increased 
costs  of  crude  oil.  According  to  the  Proposed 
Remedial  Order  the  Atlantic  Richfield 
Company  violation  resulted  in  $166,978,282  of 
overstated  increased  costs. 

Exxon  Company,  U.S.A.,  Houston,  Texas, 
BRO-1453,  motor  gasoline 
On  July  1, 1981,  Exxon  Company,  U.S.A., 

800  Bell  Street,  Houston,  Texas  77002  filed  a 
Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOE  Southwest  District 
Office  of  Special  Counsel  issued  to  the  firm 
on  May  29, 1981.  In  the  Proposed  Remedial 
Order  the  Southwest  District  found  that  from 
September  1979  through  December  1980, 
Exxon  failed  to  reduce  its  selling  prices  for 
regular  and  premium  grade  motor  gasoline 
produced  at  its  Gulf/East  Coast,  Benecia, 
California,  and  Billings,  Montana  refineries  to 
reflect  a  reduction  in  octane  ratings  for 
volumes  sold  during  that  period.  According  to 
the  Proposed  Remedial  Order  the  Exxon 
violation  resulted  in  $70,161,655  of 
overcharges. 

(FR  Doc.  81-22017  Filed  7-28-81: 8:45  am] 

BILLING  CODE  6450-01-M 


Objection  to  Proposed  Remedial 
Orders  Filed;  Week  of  July  6  Through 
July  10, 1981 

During  the  week  of  July  6  through  July 
10, 1981,  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding,  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  on  or  before  August  17, 
1981.  The  Office  of  Hearings  and 
Appeals  will  then  determine  those 
persons  who  may  participate  on  an 
active  basis  in  the  proceeding  anekwill 
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prepare  an  official  service  list,  which  it 
will  mail  to  all  persons  who  filed 
requests  to  participate.  Persons  may 
also  be  placed  on  the  official  service  list 
as  non-participants  for  good  cause 
shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20461. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

July  23, 1981. 

Safford  Marine,  Inc.,  Fort  Washington, 
Maryland,  BRO-1454,  motor  gasoline 
On  July  10, 1981,  Safford  Marine,  Inc.,  Fort 
Washington  Marina,  13602  King  Charles 
Terrace,  Fort  Washington,  Maryland  20022 
filed  a  Notice  of  Objection  to  a  Proposed 
Remedial  Order  which  the  DOE  Office  of 
Enforcement  issued  to  the  firm  on  December 
12, 1980.  In  a  Proposed  Remedial  Order,  the 
Office  of  Enforcement  found  that  during  the 
period  from  March  1, 1980  through  August  31, 
1980,  Safford  Marine,  Inc.  charged  prices  in 
sales  of  motor  gasoline  in  the  State  of 
Maryland  in  excess  of  the  maximum  lawful 
selling  price  allowed  by  10  CFR  Part  212. 
According  to  the  Proposed  Remedial  Order 
the  Safford  Marine,  Inc.  violation  resulted  in 
$173.46  of  overcharges. 

[FR  Doc.  81-22016  Filed  7-28-81;  8:45  ami 
BILLING  CODE  8450-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[BC  Docket  Nos.  81-456—81-459;  File  Nos. 
BPCT-800409KF,  etc.] 

Oak  Television  of  Everett,  Inc.,  et  al.; 
Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

Adopted:  July  7, 1981. 

Released:  July  21, 1981. 

In  re  applications  of  Oak  Television  of 
Everett,  Inc.,  Everett,  Washington,  BC 
Docket  No.  81-456,  File  No.  BPCT- 
800409KF;  Unity  Broadcasting  Company 
of  Washington  State,  Inc.,  Everett, 
Washington,  BC  Docket  No.  81-457,  File 
No.  BPCT-800908KG;  Greater  Everett 
Telecasters,  Everett,  Washington,  BC 
Docket  No.  81-458,  File  No.  BPCT- 
800908KH;  Channel  16,  Inc.,  Everett, 
Washington,  BC  Docket  No.  81-459,  File 
No.  BPCT-800908KJ;  for  construction 
permit  for  a  new  television  station. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Oak  Television  of 
Everett,  Inc.  (Oak  TV),  Unity 
Broadcasting  Company  of  Washington 
State,  Inc.  (Unity),  Greater  Everett 
Telecasters  (Greater  Everett)  and 


Channel  16,  Inc.  (Sixteen  Inc.)  for  a  new 
commercial  television  station  to  operate 
on  Channel  16,  Everett,  Washington.1 

Oak  Television  of  Everett,  Inc. 

2.  The  financial  data  submitted  by 
Oak  TV  reveals  that  approximately 
$1,089,985  will  be  required  to  construct 
and  operate  the  proposed  station  for 
three  months  estimated  as  follows: 


Equipment  downpayment .  $654,000 

Equipment  payments  with  interest.  3  months .  181,485 

Legal _  50,000 

Engineering _ 10,000 

Operating  Expenses  (3  months) _  194,500 


TotaL. . . .  1,089,985 


To  meet  these  costs,  Oak  intends  to  rely 
upon  a  loan  of  $1,617,940  from  Oak 
Industries,  Inc.,  the  parent  corporation 
of  the  applicant,  and  $600,000  from  Oak 
Systems,  Inc.,  the  franchise  holder, 
which  is  also  a  subsidiary  of  Oak 
Industries,  Inc. 

3.  The  applicant  cannot  depend  on  the 
$600,000  in  STV  payments  to  the  station. 
The  availability  of  any  revenue  from 
Oak  System,  Inc.  is  contingent  upon  the 
grant  of  Oak  TV’s  application  for  STV 
authorization.  Even  if  the  STV  were 
granted,  STV  revenues  would  not  be 
forthcoming  until  subscription  television 
has  been  instituted.  Therefore,  Oak  TV’s 
reliance  on  the  above  sum  is  misplaced. 

4.  Applicant  relies  on  Oak  Industries, 
Inc.  to  finance  the  cost  of  construction 
and  operation  of  the  proposed  station. 
Although  the  applicant  has  submitted  a 
balance  sheet  for  Oak  Industries,  Inc., 
and  in  addition  has  submitted  bank 
letters  relative  to  lines  of  credit  to  Oak 
Industries,  Inc.,  totaling  $60-70  million, 
the  Commission  is  unable  to  determine 
availability  of  funds  from  Oak  Industries 
to  the  applicant  because  the  balance 
sheet  was  four  months  old  upon  the 
initial  filing  of  Oak  TV’s  application 
and,  therefore,  outdated.  Accordingly, 
an  appropriate  financial  issue  will  be 
specified. 

5.  The  Articles  of  Incorporation 
submitted  by  Oak  authorize  the 
applicant  to  provide  and  sell 
subscription  television  service. 

However,  they  do  not  authorize  the 
applicant  to  construct  a  television 
station.  Therefore,  an  appropriate  issue 
will  be  specified. 


1  The  application  of  Oak  TV  contemplates 
operating  subscription  television  (STV)  over  its 
proposed  facilities.  However,  the  STV  application 
(BSTV-800409KG)  will  not  be  consolidated  for 
hearing  in  this  proceeding.  This  is  in  keeping  with 
the  Commission’s  policy  with  regard  to  mutually 
exclusive  applications  for  a  new  station  where  one 
contemplates  STV  operation  and  the  other  a 
conventional  facility  as  stated  in  Paragraph  IS, 
Second  Report  and  Order,  FCC  81-13,  adopted 
January  8, 1981. 


Unity  Broadcasting  Company  of 
Washington  State,  Inc. 

6.  Unity  indicates  that  $2,918,600  will 
be  required  to  construct  the  proposed 
station  and  to  operate  it  for  the  first 
quarter,2  estimated  as  follows: 


Equipment  (cash  purchases) -  82.585800 

Legal _  75,000 

Engineering - 13,000 

Miscellaneous _  20800 

Operating  Costs  (3  months) _  225.000 


Total _ 2.918.000 


Section  m,  Page  2,  Item  1,  paragraph  (b) 
requires  that  an  applicant  provide  a 
complete  itemization  of  the  cost  of 
operation  for  the  first  three  months. 

Unity  failed  to  provide  an  itemization  of 
its  proposed  operating  expenses.  In 
addition,  the  applicant  faded  to  provide 
for  the  cost  of  leasing  or  purchasing  ita 
proposed  transmitter  site.  Thus,  the 
Commission  is  unable  to  determine  the 
accuracy  of  the  above  estimates  for  the 
costs  of  construction  and  three  month  i 
operating  expenses.  Accordingly, 
appropriate  issues  will  be  specified.  i 

7.  Unity  indicates  that  it  will  have 
$3,860,000  available  to  meet  the  above 
costs.  The  applicant  relies  upon  $104)00 
in  cash  and  $3,850,000  in  new  capital 
(stock  subscriptions).  However,  we  are 
unable  to  determine  whether  these 
funds  can  be  relied  upon.  The 
applicant’s  most  recent  balance  sheet  ( 
indicates  that  only  $877  is  available  in 
cash.  Although  Unity  submits 
subscription  agreements  totaling  only 
$3,570,000,  the  balance  sheets  submitted 
by  the  subscribers  indicated  that  they 
do  not  have  sufficient  liquid  assets  to 
meet  their  combined  commitments  of 
$3,530,000.  The  balance  sheets  were  not 
submitted  pursuant  to  the  instructions 
contained  in  Paragraph  4(b),  Page  3, 
Section  III,  Form  301.  In  some  instances, 
liabilities  were  not  segregated  into 
current  and  long-term  items.  Where  this 
is  not  done,  all  liabilities  must  be 
assumed  to  be  current.  Furthermore, 
information  has  not  been  submitted  to 
show  that  other  non-liquid  assets  can  be 
relied  upon  to  provide  funds  to  meet 
commitments.  Therefore,  a  question 
arises  as  to  the  availability  of  the 
$3,530,000  in  stock  subscription  capital 
as  a  source  of  funds.  Accordingly,  an 
appropriate  financial  issue  will  be 
specified. 


2  Unity  submitted  a  letter  from  Oak 
Communications.  Inc-  a  STV  franchisee,  wherein 
Oak  will  guarantee  Unity  at  least  Si  million  during 
the  first  year  of  Unity's  proposed  STV  operation. 
However,  the  applicant  cannot  rely  an  this  amount 
because  it  is  contingent  upon  the  grant  of  Unity’s 
application  for  STV  authorization.  Assuming  the 
STV  were  granted,  revenues  would  not  ho 
forthcoming  until  STV  has  been  instituted. 
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8.  The  financial  data  submitted  by 
Greater  Everett  reveals  that 
approximately  $3,155,141  will  be 
required  to  construct  and  operate  the 
proposed  station  for  three  months, 
estimated  as  follows: 


Equipment  cash  purchases. .  $2,570,000 

Land/Buildings. .  225,000 

Other  (includes  legal,  engineering  installation) .  135,000 

Miscellaneous - - - ... . . .  25,000 

Operating  Costs  (3  months) ........... _ 200,141 


Total  Construction  Costs .  3,155,141 


To  meet  these  costs,  Greater  Everett 
intends  to  rely  upon  the  proceeds  of  a 
bank  loan  to  FNI  Communications,  Inc.3 
However,  since  the  bank  has  not  agreed 
to  lend  Greater  Everett  funds,  we  are 
unable  to  determine  whether  the  terms 
of  the  original  loan  to  FNI  are  applicable 
to  the  new  applicant.  In  addition,  similar 
problems  also  exist  with  regard  to  the 
letter  of  credit  from  RCA,  in  that  it  too 
was  written  to  FNI  Communications, 

Inc.  and  not  the  instant  applicant.  Since 
both  letters  are  addressed  to  FNI,  it  is 
unclear  whether  Greater  Everett  can 
rely  on  the  $2.5  million  bank  loan  or  the 
$2.4  million  in  deferred  credit  from  RCA 
to  finance  the  proposed  station. 
Accordingly,  an  issue  will  be  specified 
to  determine  whether  the  applicant  can 
obtain  the  $3,155,141  necessary  to 
finance  the  construction  and  operation 
of  the  proposed  station. 

9.  Since  we  have  not  received  a 
determination  from  the  Federal  Aviation 
Administration  that  the  applicant’s 
proposed  tower  height  and  location 
would  not  constitute  a  hazard  to  air 
navigation,  an  issue  regarding  this 
matter  is  required. 

Sixteen,  Inc. 

10.  The  financial  data  submitted  by 
Sixteen,  Inc.  reveals  that  approximately 
$1,511,679  will  be  required  to  construct 
and  operate  the  proposed  station  for 
three  months,  estimated  as  follows: 


Equipment  cash  purchases . - .  $1,212,500 

Land/Building  (leased) . .  14.1 79 

Legal,  Engineering . . 50,000 

Miscellaneous.......™ . .  40,000 

Operating  costs,  3  months.... .  1 95,000 


Total .  1,511,679 


To  meet  these  expenditures,  Sixteen, 
Inc.  relies  upon  approximately 
$1,775,000  itemized  as  follows: 


Existing  Capital . .  25,000 

Net  Loan .  1,000,000 

Net  Deferred  Credit  from  equipment  supplier .  750,000 


11.  Analysis  of  the  financial  data 
leads  to  the  following  determinations: 

(a)  The  construction  and  operation  of 
the  proposed  station  will  be  financed  in 

3  FNI  Communications,  Inc.  was  the  original 
applicant.  On  January  5, 1961,  FNI  became  a  partner 
in  the  joint  venture,  Greater  Everett  Telecasters. 


part  by  $25,000  in  cash.  However,  no 
balance  sheet  or  financial  statement  has 
been  submitted  from  the  applicant, 
substantiating  the  existence  of  the 
above-mentioned  funds.  Therefore,  the 
Commission  is  unable  to  determine  the 
availability  of  the  cash. 

(b)  The  applicant  proposes  to  acquire 
equipment  from  an  unidentified  supplier 
on  a  deferred  credit  basis.  However, 
Sixteen  has  not  submitted  a  letter  from 
its  proposed  supplier  setting  forth  the 
terms  upon  which  the  equipment  will  be 
made  available.  Therefore,  a  question 
arises  as  to  the  terms  of  the  equipment 
agreement  and  whether  the  applicant 
has  the  necessary  funds.  Consequently, 
an  appropriate  issue  will  be  specified. 

12.  }on  H.  and  Mary  Ann  Marple, 

principals  in  Sixteen,  Inc.,  are  100%  «• 

shareholders  in  First  Pacific 
Broadcasting  Inc.,  licensee  of 
KRKO(AM)  in  Everett,  Washington.  In 
order  to  comply  with  the  “one-to-a- 
market”  rule,  (§  73.636  of  the 
Commission  rules,  47  CFR  73.636)  which 
generally  prohibits  the  direct  or  indirect 
ownership,  operation  or  control  of  both 
an  AM  station  and  television  station  in 
the  same  community  by  a  single 
licensee,  the  above  principals  propose  to 
sell  station  KRKO.  Therefore,  in  the 
event  of  a  grant  of  Sixteen,  Inc.’s 
application,  the  construction  permit 
shall  contain  the  condition  that 
operation  shall  not  be  commenced  until 
the  permittee  has  certified  to  the 
Commission  that  Jon  H.  and  Mary  Ann 
Marple  have  divested  themselves  of  all 
interest  in,  and  severed  all  connections 
with,  station  KRKO(AM)  in  Everett, 
Washington. 

13.  Except  as  indicated  by  the  issues 
specified  below,  the  Commission  finds 
Oak  Television  of  Everett,  Inc.,  Unity 
Broadcasting  Company  of  Washington 
State,  Inc.,  Greater  Everett  Telecasters, 
and  Channel  16,  Inc.,  legally,  financially, 
technically  and  otherwise  qualified. 
Since  these  applications  are  mutually 
exclusive,  the  Commission  is  unable  to 
make  the  statutory  finding  that  grant  of 
the  applications  will  serve  the  public 
interest,  convenience  and  necessity.  The 
applications  must,  therefore,  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  set  out  below. 

14.  Accordingly,  it  is  ordered,  that, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above-captioned 
applications  are  designated  for  hearing 
in  a  consolidated  proceeding,  to  be  held 
before  an  Administrative  Law  Judge  at  a 
time  and  place  to  be  specified  in  a 
subsequent  order,  upon  the  following 
issues: 

(1)  To  determine  with  respect  to  Oak 
Television: 


(a)  Whether  the  applicant  has 
$1,089,985  available  to  construct  and  ■ 
operate  the  proposed  station  for  three 
months. 

(b)  Whether,  pursuant  to  its  Articles 
of  Incorporation,  the  applicant  is 
empowered  to  construct  and  operate  a 
broadcast  station  in  the  state  of 
Washington. 

(c)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  and  (b)  above, 
applicant  is  qualified  to  construct  and 
operate  as  proposed. 

(2)  To  determine  with  respect  to 
Unity: 

(a)  The  costs  of  operating  the 
proposed  station  for  three  months. 

(b)  The  cost  of  leasing  or  purchasing 
the  applicant's  proposed  transmitter 
site. 

(c)  Whether  the  applicant  has 
$2,918,000  available  plus  the  amounts 
shown  to  be  required  in  issues  (a)  and 
(b)  above. 

(d)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a),  (b)  and  (c) 
above  the  applicant  is  financially 
qualified  to  construct  and  operate  as 
proposed. 

(3)  To  determine  with  respect  to 
Greater  Everett: 

(a)  Whether  the  applicant  has  the 
$3,155,141  available  to  construct  and 
operate  for  3  months. 

(b)  Whether  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above  the 
applicant  is  financially  qualified. 

(c)  Whether  there  is  a  reasonable 
possibility  that  the  tower  height  and 
location  proposed  would  constitute  a 
hazard  to  air  navigation,  and  if  so, 
whether  the  applicant  is  technically 
qualified. 

(4)  To  determine  with  respect  to 
Sixteen,  Inc.: 

(a)  Whether  the  applicant  has  the 
$1,511,679  available  to  construct  and 
operate  for  three  months. 

(b)  Whether  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above  the 
applicant  is  financially  qualified. 

(5)  To  determine,  on  a  comparative 
basis,  which  of  the  applications  would 
best  serve  the  public  interest. 

(6)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

15.  It  is  further  ordered,  that,  in  the 
event  of  a  grant  of  the  application  of 
Sixteen  Inc.,  the  construction  permit 
shall  contain  a  condition  that  operation 
shall  not  be  commenced  until  the 
permittee  has  certified  to  the 
Commission  that  Jon  H.  and  Mary  Ann 
Marple  have  divested  themselves  of  all 
interest  in,  and  severed  all  connections 
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with,  Station  KRKO(AM)  in  Everett, 
Washington. 

16.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  with  respect  to 
Issue  3(c). 

17.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  party 
respondent  herein,  pursuant  to  §  1.221(c) 
of  the  Commission’s  rules,  in  person  or 
by  attorney,  within  twenty  (20)  days  of 
the  mailing  of  this  Order,  shall  file  with 
the  Commission  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  hearing  and 
to  present  evidence  on  the  issues 
specified  in  this  Order. 

18.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934  as  amended,  and  §  73.3594  of 
the  Commission’s  rules,  give  notice  of 
the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  rules. 

Federal  Communications  Commission. 

Larry  D.  Eads, 

Acting  Chief,  Broadcast  Facilities  Division, 
Broadcast  Bureau. 

(FR  Doc.  81-22122  Filed  7-2S-81;  8:45  am] 

BILLING  CODE  6712-01-M 


[BC  Docket  Noe.  81-451, 81-452;  File  Nos. 
BPH-8004 1 4 AB,  BPH-800627AB] 

Radio  Georgia,  Inc.  and  Sunbelt 
Communications  Inc.;  Designating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues 

Adopted:  July  14, 1981. 

Released:  July  22, 1981. 

In  re  applications  of  Radio  Georgia, 
Inc.,  Thomaston,  Georgia,  Req:  95.3 
MHz,  Channel  237A,  3.0  kW  (H&V),  300 
feet,  BC  Docket  No.  81-451,  File  No. 
BPH-800414AB;  Sunbelt 
Communications,  Inc.,  Thomaston, 
Georgia,  Req:  95.3  MHz,  Channel  237 A, 
3.0  kW  (H&V),  300  feet,  BC  Docket  No. 
81-452,  File  No.  BPH-800627AB;  for 
construction  permit  for  a  new  FM 
station. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  Bled  by 
Radio  Georgia,  Inc.  (RGI)  and  Sunbelt 
Communications,  Inc.  (SCI)  and  an 
amendment  filed  by  RGI  on  April  30, 
1981. 1 


'  In  Revised  Procedures  for  Processing  of 
Contested  Broadcast  Applications,  72  FCC  2d  202, 


2.  RGI.  Analysis  of  the  financial 
portion  of  RGI’s  application  reveals  that 
it  will  require  $138,578  to  construct  the 
proposed  facility  and  operate  for  three 
months,  itemized  as  follows: 

Equipment _ _ — _ _ _ _ _  $93,578 

Building _ : _ _ _ _.... _  6,000 

Miscellaneous  and  other  costs _ _  19,800 

Operating  costs  (three  months) - - — .  19,200 

Total . . .  138,578 

Although  RGI  proposes  to  have  “utility 
emergency  power  generation  equipment 
at  both  the  studio  site  and  transmitter 
site,”  no  cost  figures  have  been 
provided.  RGI  plans  to  finance 
construction  and  operation  with  a 
$250,000  loan  from  one  of  its  principals. 
Dr.  James  H.  Piper.  Dr.  Piper’s  securities 
have  not  been  identified  by  the  type  of 
security,  name  of  issuer,  and  the  name 
of  the  market  or  exchange  on  which 
traded.  Therefore,  they  cannot  be 
treated  as  liquid  assets.  Moreover,  Dr. 
Piper’s  balance  sheet  does  not  segregate 
current  liabilities  from  long-term 
liabilities.  Accordingly,  we  must  assume 
that  all  liabilities  shown  are  current. 
Since  these  liabilities  exceed  current 
and  liquid  assets,  we  find  no  funds 
available.  Therefore,  a  financial  issue 
will  be  specified. 

3.  SCI.  Analysis  of  the  financial 
portion  of  SCI’s  application  reveals  that 
it  will  require  $109,554  to  construct  the 
proposed  facility  and  operate  for  three 
months,  itemized  as  follows: 


Equipment _ __ _ _ .... . .  $68, 1 66 

Building _ _  5,000 

Miscellaneous  and  other  costs. . . .  17,000 

Operating  costs  (three  months)  .... _ ; _ _  19,388 


Total... _ _ _  109,554 


SCI  plans  to  finance  construction  and 
operation  with  a  $125,000  loan  from  the 
Crawford  County  Bank.  However,  the 
bank  letter  fails  to  comply  with 
Paragraph  4(e)  of  Section  III  of  FCC 
Form  301  in  that  it  does  not  specify  the 
terms  of  repayment  or  collateral  or 
security  required.  Therefore,  a  financial 
issue  will  be  specified. 

4.  Since  no  determination  has  been 
reached  that  the  antenna  proposed  by 
SCI  would  not  constitute  a  menace  to 
air  navigation,  an  issue  regarding  this 
matter  is  required. 

5.  Applicants  for  new  broadcast 
stations  are  required  by  §  73.3580(f)  of 
the  Commission's  rules  to  give  local 
notice  of  the  filing  of  their  applications. 


211  (1979),  the  Commission  stated  that  once  the  time 
for  amending  as  of  right  had  passed,  amendments 
filed  pursuant  to  $  1.65  will  be  permitted  “*  *  * 
provided  that  no  gomparative  advantage  is  claimed 
thereby  *  *  *”  Since  the  amendment  was  filed  after 
the  December  19, 1980  cutoff  date,  the  amendment 
will  be  accepted  pursuant  to  $  1.65  of  the  rules; 
however,  no  comparative  advantage  will  be 
allowed. 


They  must  then  file  with  the 
Commission  the  statement  described  in 
$  73.3580(h)  of  the  rules.  We  have  no 
evidence  that  SCI  published  the  required 
notice.  To  remedy  this  deficiency,  SCI 
will  be  required  to  publish  local  notice 
of  its  application,  if  it  has  not  already 
done  so,  and  to  file  a  statement  of 
publication  with  the  presiding 
Administrative  Law  Judge. 

6.  RGI  failed  to  answer  Paragraph  21 
of  Section  IV-A  of  FCC  Form  301 
regarding  duplication  of  programming  of 
co-owned  AM  Station  WTGA, 
Thomaston.  However,  the  April  30. 1981 
amendment  refers  to  duplication  of  at 
least  one  program  now  broadcast  on 
WTGA,  "The  Coalition  Speaks."  SCI 
proposes  independent  programming 
while  RGI  proposes  to  duplicate  some  of 
its  programming.  Therefore,  evidence 
regarding  program  duplication  will  be 
admissible  under  the  standard 
comparative  issue.  When  duplicated 
programming  is  proposed,  the  showing 
permitted  will  be  limited  to  evidence 
concerning  the  benefits  to  be  derived 
from  the  proposed  duplication  which 
would  offset  its  inefficiency.  Jones  T. 
Sudbury,  8  FCC  2d  360, 10  RR  2d  114 
(1967). 

7.  Data  submitted  by  the  applicants 
indicate  that  there  would  be  a 
significant  difference  in  the  size  of  the 
areas  and  populations  which  would 
receive  service  from  the  proposals. 
Consequently,  for  the  purpose  of 
comparison,  the  areas  and  populations 
which  would  receive  FM  service  of  1 
mV/M  or  greater  intensity,  together  with 
the  availability  of  other  primary  aural 
services  in  such  areas,  will  be 
considered  under  the  standard 
comparative  issue,  for  the  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  either  of  the 
applicants. 

8.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

9.  Accordingly,  it  is  ordered,  that 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  with  respect  to  RGL 

(a)  The  source  and  availability  of 
funds  to  meet  its  expected  costs, 
including  emergency  power  equipment; 
and 
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(b)  In  light  of  the  evidence  adduced 
pursuant  to  (a)  above  whether  the 
applicant  is  financially  qualified  to 
construct  and  operate  the  proposed 
station. 

2.  To  determine  with  respect  to  SCI: 

(a)  The  source  and  availability  of 
funds  to  meet  its  expected  costs;  and 

(b)  In  light  of  the  evidence  adduced 
pursuant  to  (a)  above  whether  the 
applicant  is  financially  qualified  to 
construct  and  operate  the  proposed 
station. 

3.  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  SCI 
would  constitute  a  hazard  to  air 
navigation. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

5.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which,  if  either,  of  the 
applications  should  be  granted. 

10.  It  is  further  ordered,  that  SCI  shall 
publish  local  notice  of  the  filing  of  its 
application  with  the  Commission  in 
accordance  with  §  73.3580(h)  of  the  rules 
and  file  a  statement  of  publication  with 
the  presiding  Administrative  Law  Judge. 

11.  It  is  further  ordered,  that  the  FAA 
is  made  a  party  to  the  proceeding. 

12.  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission's  rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

13.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and 

§  73.3594(g)  of  the  Commission’s  rules, 
give  notice  of  the  hearing  (either 
individually  or,  if  feasible  and 
consistent  with  the  rules,  jointly)  within 
the  time  and  in  the  manner-prescribed  in 
such  rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notice  as  required  by  §  73.3594(g)  of  the 
Rules. 

14.  It  is  further  ordered,  that  in  the 
event  the  application  of  RGI  is  granted, 
it  is  subject  to  the  condition  that  if  the 
Commission  ultimately  adopts  a  rule 
prohibiting  commonly  owned  AM  and 
FM  stations  in  the  same  market,  RGI 
will  divest  itself  of  either  its  AM  station 
or  FM  station  in  accordance  with  the 
requirements  established  in  such 
rulemaking  proceeding. 


Federal  Communications  Commission. 
Larry  D.  Eads, 

Acting  Chief,  Broadcast  Facilities  Division, 
Broadcast  Bureau. 

[FR  Doc.  81-22123  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6712-01-M 


[BC  Docket  Nos.  81-453—81-455;  File  Nos. 
BPH-790917AE,  etc.] 

Rosamond  Broadcasters,  et  al.; 
Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

Adopted:  July  14, 1981. 

Released:  July  23, 1981. 

In  re  applications  of  Dorothy  Sinofsky, 
d.b.a.  Rosamond  Broadcasters, 
Rosamond,  California,  Req:  105.5  MHz, 
Channel  288,  3  kW  (H&V)  28  feet,  BC 
DocketNo.  81-453,  File  No.  BPH- 
790917AE;  Carole  R.  Prenter,  Rosamond, 
California,  Req:  105.5  MHz,  Channel  288, 
3  kW  (H&V),  300  feet,  BC  Docket  No.  81- 
454,  File  No.  BPH-791218AC;  Laurens  C. 
Hall,  Rosamond,  California,  Req:  105.5 
MHz,  Channel  288,  2.818  kW  (H&V)  135 
feet,  BC  Docket  No.  81-455,  File  No. 
BPH-800331AJ;  for  construction  permit 
for  a  new  FM  Station. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority  has  under 
consideration:  (i)  The  above-captioned 
mutually  exclusive  applications  of 
Dorothy  Sinofsky,  d/b/a  Rosamond 
Broadcasters  (Rosamond),  Carole  R. 
Prenter  (Prenter)  and  Laurens  C.  Hall 
(Hall)  for  a  new  FM  broadcast  station  at 
Rosamond,  California;  (ii)  a  petition  to 
classify  amendment  as  “major”  and 
dismiss  application,  filed  by  Prenter  on 
October  20, 1980;  (iii)  an  opposition, 
filed  by  Hall  on  November  3, 1980;  (iv) 
and  related  pleadings.1 

2.  Rosamond.  Analysis  of  the  financial 
data  submitted  by  Rosamond  reveals 
that  $19,513  will  be  required  to  construct 
the  proposed  station  and  operate  for 
three  months,  itemized  as 


Equipment  down  payment . $1,156 

Equipment  payments  with  interest . „ .  1 ,734 

Building . - . . .  1,650 

Miscellaneous . - . . .  7,413 

Operating  costs  (three  months)..- .  7,560 

Total — . 19,513 


Rosamond  plans  to  finance 
construction  and  operation  with  $35,000 
in  new  capital.  However,  the  financial 
statement  of  Dorothy  Sinofsky  shows 
only  $1,950  in  net  liquid  assets. 
Therefore,  Rosamond  has  failed  to  show 
the  necessary  documentation  to  support 


1  Also,  considered  were  the  following  pleadings: 

(i)  A  reply  to  opposition,  filed  November  12. 1980,  by 
Prenter;  (ii]  a  petition  for  leave  to  file  a  supplement, 
filed  November  13, 1980  by  Hall;  and  (iii)  an 
opposition  filed  November  21, 1980  by  Prenter. 


more  than  $1,950  available  to  meet 
$19,513  required  for  construction  and 
operation.  A  financial  issue  will 
therefore  be  specified. , 

3.  Hall.  Applicants  for  new  broadcast 
stations  are  required  by  §  73.3580(f)  of 
the  Commission’s  Rules  to  give  local 
notice  of  the  filing  of  their  applications. 
They  must  then  file  with  the 
Commission  the  statement  described  in 
§  73.3580(h)  of  the  Rules.  We  have  no 
evidence  that  Hall  published  the 
required  notice.  To  remedy  this 
deficiency,  Hall  will  be  required  to 
publish  local  notice  of  its  application 
and  to  file  a  statement  of  publication 
with  the  presiding  Administrative  Law 
Judge. 

4.  Analysis  of  the  financial  data 
submitted  by  Hall  reveals  that  $46,580 
will  be  required  to  construct  the 
proposed  station  and  operate  for  three 
months,  itemized  as  follows: 


. $7,260 

.  9,075 

. 18,000 

Operating  costs  (three  months) . 

. 12,245 

Total _ _ 46,580 


Hall  plans  to  finance  construction  and 
operation  with  the  following  funds: 
$45,000  cash  on  hand  and  $100,000  in 
treasury  bills  or  money — market  funds 
derived  from  sale  of  real  estate.  The 
balance  sheet  submitted  by  Hall  does 
*  not  segregate  current  and  long  term 
liabilities.  As  set  forth  in  his  balance 
sheet,  current  and  liquid  assets  of 
$45,000  are  offset  by  $209,643  in 
liabilities.  Although  Hall  claims  certain 
real  estate  may  be  sold,  he  has  failed  to 
submit  any  sales  contract,  appraisal  or 
other  documentation  of  likelihood  of 
such  a  sale  and  the  net  amount  to  be 
realized.  Accordingly,  Hall  has  not 
shown  the  availability  of  any  funds  to 
meet  costs  of  construction  and 
operation,  and  a  financial  issue  will  be 
specified. 

5.  Hall  proposes  to  duplicate  some  of 
the  programming  of  its  commonly  owned 
station,  KUTY,  Palmdale,  California, 
while  Rosamond  and  Prenter  propose 
independent  programming.  Therefore, 
evidence  regarding  program  duplication 
will  be  admissible  under  the  standard 
comparative  issue.  When  duplicated 
programming  is  proposed,  the  showing 
permitted  will  be  limited  to  evidence 
concerning  the  benefits  to  be  derived 
from  the  proposed  duplication  which 
would  offset  its  inefficiency.  Jones  T. 
Sudbury,  8  FCG  2d  360, 10  RR  2d  114 
(1967). 

6.  Other  matters.  Prenter’s  October  20, 
1980  petition  seeks  to  have  Hall’s 
October  6, 1980  amendment  classified  as 
a  major  change  under  §  73.3573(a)(1)  of 
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the  rules. 2  The  amendment  would  alter 
the  facilities  originally  requested  in  such 
a  way  that  there  would  be  a  47%  change 
in  the  area  of  the  1  mV/m  contour. 
Prenter  cites  WSET,  Inc.,  47  RR  2d  1609 
(1980)  in  support  of  her  argument  that  a 
change  of  less  than  50%  should  be 
considered  major.3  In  WSET,  the 
applicant  amended  to  reduce  the  change 
in  area  from  49%  to  45%  in  an  attempt  to 
obtain  dismissal  of  a  petition  to  deny. 
The  Commission  declined  to  set  aside 
the  Bureau's  determination  that  the 
change  was  major  since  the  petition  to 
deny  would  still  have  the  status  of  an 
informal  objection.  Thus,  the  practical 
effect  of  treating  a  45%  change  in  area  as 
major  was  inconsequential.  However,  in 
the  instant  case,  a  determination  of 
Hall's  change  as  major,  instead  of  minor, 
would  preclude  the  applicant  from 
participating  in  the  comparative  hearing. 
Since  the  rule  is  clear  by  its  terms  and 
would  significantly  and  adversely  affect 
Hall's  rights  to  comparative 
consideration,  Prenter’s  petition  will  be 
denied. 

7.  Data  submitted  by  the  applicants 
indicate  that  there  would  be  a 
significant  difference  in  the  size  of  the 
areas  and  populations  which  would 
receive  service  from  the  proposals. 
Consequently,  for  the  purpose  of 
comparison,  the  areas  and  populations 
which  would  receive  FM  service  of  1 
mV/m  or  greater  intensity,  together  with 
the  availability  of  other  primary  aural 
services  in  such  areas,  will  be  - 
considered  under  the  standard 
comparative  issue,  for  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  any  of  the 
applicants. 

8.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

‘Since  the  “B"  cut-off  date  was  October  7. 1980,  a 
minor  change  amendment  would  be  acceptable  as  a 
matter  of  right. 

‘Section  73.3573  sets  the  criteria  for  a  major 
change: 

“A  major  change  for  FM  stations  authorized 
under  this  part  is  any  change  in  frequency,  station 
location  or  class  of  station,  or  any  change  in  power, 
antenna  location  or  a  change  of  50%  or  more  in  the 
area  within  the  stations  predicted  1  mV/m  field 
strength  contour.” 

Since  a  determination  of  Hall's  amendment  as  a 
major  change  would  require  the  return  of  Hall's 
application  to  the  end  of  the  processing  line  and  the 
assignment  of  a  new  file  number  to  Hall's 
application  pursuant  to  §  73.3573(b)  of  the  rules,  the 
resultant  effect  would  be  the  dismissal  of  the 
application  because  the  October  7, 1980  cut-off  date 
has  passed. 


9.  Accordingly,  it  is  ordered,  that, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  with  respect  to 
Rosamond: 

(a)  The  source  and  availability  of 
additional  funds  over  and  above  the 
$1,950  indicated;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  financially  qualified. 

2.  To  determine  with  respect  to  Hall: 

(a)  The  source  and  availability  of 
funds  to  meet  his  proposed  costs  of 
construction  and  operation. 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above,  the 
applicant  is  financially  qualified. 

3.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

4.  To  determine  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications,  if  any,  should  be  granted. 

10.  It  is  further  ordered,  that,  the 
petition  filed  by  Prenter  is  denied. 

11.  It  is  further  ordered,  that,  Laurens 
C.  Hall  shall  file  a  statement  with  the 
presiding  Administrative  Law  Judge 
showing  compliance  with  the  public 
notice  requirements  of  §  73.3580(f)  of  the 
Commission’s  rules. 

12.  It  is  further  ordered,  that,  in  the 
event  the  application  of  Laurens  C.  Hall 
is  granted,  it  is  subject  to  the  condition 
that  if  the  Commission  ultimately  adopts 
a  rule  prohibiting  commonly  owned  AM 
and  FM  stations  in  the  same  market, 

Hall  will  divest  himself  of  either  his  AM 
station  or  MF  station,  in  accordance 
with  the  requirements  established  in 
such  rulemaking  proceeding. 

13.  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission’s  rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

14.  It  is  further  ordered,  that,  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and 

§  73.3594(g)  of  the  Commission's  rules, 
give  notice  of  the  hearing  (either 
individually  or,  if  feasible  and 
consistent  with  the  rules,  jointly)  within 
the  time  and  in  the  manner  prescribed  in 
such  rule,  and  shall  advise  the 


Commission  of  the  publication  of  such 
notice  as  required  by  §  73.3594(g)  of  the 
rules. 

Federal  Communications  Commission. 

Larry  D.  Eads, 

Acting  Chief,  Broadcast  Facilities  Division, 
Broadcast  Bureau. 

[FR  Doc.  81-22121  Filed  7-28-81;  IMS  am) 

BI  LUNG  CODE  8712-01-U 

IBC  Docket  Nos.  81-449, 81-450;  File  Nos. 
BPH-800326AH,  BPH-800829AE] 

SCO-KIM,  Inc.;  Designating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues 

Adopted:  July  14, 1981. 

Released:  July  22, 1981. 

In  re  applications  of  SCO-KIM.  INC. 
Tallulah,  Louisiana,  Req.  104.9  MHz. 
Channel  285A,  3  kW  (H&V),  300  feet  BC 
Docket  No.  81-449,  File  No.  BPH- 
800326AH;  MIA  Broadcasting 
Corporation,  Tallulah,  Louisiana,  Req. 
104.9  MHz,  Channel  285 A,  3  kW  (H&V), 
290  feet,  BC  Docket  No.  81-450,  File  No. 
•BPH-800829AE;  for  a  construction 
permit  for  a  New  FM  station. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  pursuant  to  delegated 
authority,  has  under  consideration  (i) 
the  above-captioned  mutually  exclusive 
applications;  (ii)  a  petition  to  dismiss  the 
application  of  MIA  Broadcasting 
Corporation  (hereinafter  MIA)  filed  by 
SCO-KIM,  Inc.  (hereinafter  SCO-KIM); 
and  responsive  pleadings.1 

2.  SCO-KIM.  Analysis  of  the  financial 
data  submitted  by  SCO-KIM  reveals 
that  $41,030  will  be  required  to  construct 
the  proposed  station  and  operate  for 
three  months,  itemized  as  follows: 

Equipment  Costs - $32,895  00 

Land  &  Building -  1,80000 

Legal  Costs _ *  1,500.00 

Miscellaneous _  2.50000 

Operating  Expenses -  2,53500 

Total _  41,030.00 

1  Since  the  applicant  has  employed  legal  ecu  muni,  the 

allotment  lor  legal  tees  incident  to  a  hearing  is  insufficient 

SCO-KIM  plans  to  finance  construction 
and  operation  with  the  following  funds: 
$25,974.00,  existing  capital,  and 
$15,152.00,  positive  cash  flow  from  its 
AM  Station,  KTLD.  SCO-KLM's 
corporate  balance  sheet,  offered  to 
support  the  commitment  of  existing 
capital,  shows  current  assets  exceed 
current  liabilities  by  only  $15,705.60. 
Further,  SCO-KIM  has  not  filed  with  the 
Commission  KTLD’s  Annual  Financial 
Report  for  1979,  and  its  submission  for 
1978  does  not  evidence  a  positive  cash 

1  The  petition,  as  supplemented,  will  be  treated  aa 
an  informal  objection.  See  K& L  Communications, 
Inc.,  70  FCC  2d  1987  (1879). 
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flow  sufficient  to  support  the 
commitment  of  $15,152.00.  Accordingly, 
a  financial  issue  will  be  specified. 

3.  MIA  proposes  independent 
programming  while  SCO-KIM  proposes 
to  duplicate  some  of  the  programming  of 
its  commonly  owned  station,  KTLD. 
Therefore,  evidence  regarding  program 
duplication  will  be  admissible  under  the 
standard  comparative  issue.  When 
duplicated  programming  is  proposed,  the 
showing  permitted  will  be  limited  to 
evidence  concerning  the  benefits  to  be 
derived  from  the  proposed  duplication 
which  would  offset  its  inefficiency, 

Jones  T.  Sudbury,  8  FCC  2d  360, 10  RR 
2d  114  (1967). 

4.  MIA.  Applicants  for  new  broadcast 
stations  are  required  by  §  73.3580(a)  of 
the  Commission’s  Rules  to  give  local 
public  notice,  and  by  §  73.3526(a)(1)  and 
(d)  to  place  a  copy  of  the  complete 
application  on  file  for  public  inspection 
in  the  proposed  community  of  license. 
They  must  then  file  with  the 
Commission  the  statement  described  in 
§  73.3580(h).  Evidence  supplied  by  MIA 
reveals  that  MIA’s  public  notice  did  not 
disclose  the  proposed  station's  power, 
antenna  height,  or  studio  location  as 
required  by  §  73.3580(f)(5);  and  that  MIA 
did  not  maintain  a  file  for  public 
inspection  in  the  proposed  community  of 
license.  To  remedy  these  deficiencies, 
MIA  frill  be  required  to  republish  local 
public  notice  of  its  application,  as  well 
as,  maintain  a  file  for  public  inspection 
in  the  proposed  community  of  license. 
MIA  is  further- required  to  file  a  new 
statement  of  publication  with  the 
presiding  Administrative  Law  Judge. 

5.  Analysis  of  financial  data 
submitted  by  MIA  reveals  that  $187,250 
will  be  required  to  construct  the 
proposed  station  and  operate  for  three 
months  itemized  as  follows: 


Equipment  co*t.... . $80,000.00 

Land  and  building _ 19,032.00 

Legal  COM. . . . . .  ’2.500.00 

Miscellaneous . 35,000.00 

Loan  payment  (three  months) _ _ 1,916.75 

Operation  cost  (three  months) . . .  46,301 .25 

Total - - - - 184.750.00 


'Since  the  applicant  has  employed  legal  counsel,  the 
allotment  for  legal  fees  incident  to  a  hearing  is  insufficient. 

MIA  plans  to  finance  construction  and 
operation  with  the  following  funds: 
$14,000.00  existing  capital,  and 
$168,333.00  the  net  proceeds  of  a 
$200,000.00  loan  drawn  from  the  Sun 
Delta  Capital  Access  Center 
Incorporated  (Sun  Delta).  MIA  however, 
fails  to  sufficiently  document  either  of 
these  sources.  MIA’s  corporate  balance 
sheet,  submitted  in  support  of  the 
commitment  of  existing  capital,  is 
undated  and  is  unclear  as  to  whether 
MIA’s  current  assets  exceeds  its  current 
liabilities.  Similarly,  MIA’s  letter  of 


commitment  from  Sun  Delta  does  not 
evidence  ratification  of  the  loan  by  the 
Sun  Delta  board  of  directors  and  does 
not  set  forth  the  terms  of  repayment, 
rate  of  interest,  or  the  security  required. 
Accordingly  a  financial  issue  will  be 
specified. 

6.  SCO-KIM  has  filed  an  informal 
objection  asking  that  MIA’s  application 
be  dismissed  on  two  grounds;  that  when 
MIA’s  application  was  filed  it  was 
substantially  incomplete;  and  that  MIA’s 
proposed  transmitter  location  is  short¬ 
spaced  with  the  site  of  WKOZ-FM. 

MIA’s  application,  when  filed,  was 
missing  its  articles  of  incorporation,  its 
by-laws,  an  itemized  cost  estimate,  its 
balance  sheet,  its  programming  format, 
its  public  affairs  programming, 
commercial  time  practices,  an 
ascertainment  survey  and  its  EEO 
program,  plus  answers  to  various 
miscellaneous  questions.  We  no  longer 
require  an  applicant  to  submit  its 
proposed  public  affairs  programming,  its 
commercial  time  practices,  or  an 
ascertainment  survey.  In  addition,  even 
though  MIA  had  more  than  4  employees, 
it  is  understandable  that  it  did  not  file 
an  EEO  plan  given  the  fact  that  Form 
301  still  contains  instructions  pursuant 
to  the  old  standard  which  required  an 
EEO  plan  only  when  the  applicant 
proposed  10  or  more  fulltime  employees. 
MIA  proposes  using' 7  employees. 
Analyzing  the  legal  and  financial 
sections  of  the  application,  MIA 
supplied  a  certificate  of  incorporation, 
showing  that  it  is  a  bona  fide 
corporation,  and  MIA  furnished  cost 
figures  (albeit  not  itemized),  and  its 
sources  for  funding,  showing  the 
essentials  of  a  financial  plan.  What  MIA 
was  missing — articles  of  incorporation, 
by-laws,  balance  sheet — are  of  the  type 
that  would  generate  a  deficiency  letter  if 
the  application  were  uncontested,  but  it 
would  not  be  grounds  for  dismissal. 
Looking  at  the  entire  matter,  we  find 
that  MIA’s  application  was  substantially 
complete  when  filed,  and  we  choose  to 
follow  our  decision  in  K&L 
Communications  Inc.,  70  FCC  2d  1987, 
1989  (1979)  in  which  we  said,  “Unless  an 
application  is  so  patently  violative  of 
the  rules  as  to  make  its  processing  a 
futile  gesture,  we  will  not  apply  §  1.566 
(presently  §  73.3566)  of  the  rules  in 
combination  with  the  cut-off  rules  to 
deprive  the  public  of  a  choice  of 
applicants  for  a  given  broadcast  facility. 

7.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  £0*6 
qualified  to  construcf  and  operates  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 


proceeding  on  the  issues  specified 
below. 

8.  Accordingly,  it  is  ordered,  That, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  with  respect  to  SCO- 
KIM: 

(a)  The  source  and  availability  of 
additional  funds  above  the  $15,705.60 
indicated; 

(b)  Whether,  in  light  of  the  evidence 
adduced  in  (a)  above,  the  applicant  is 
financially  qualified. 

•  2.  To  determine  with  respect  to  MIA: 

(a)  The  source  and  availability  of 
funds  to  meet  the  construction  and 
operation  cost  indicated;  and 

(b)  Whether,  in  light  of  the  evidence 
adduced  in  (a)  above,  the  applicant  is 
financially  qualified. 

3.  To  determine  which  of  the  proposal 
would,  on  a  comparative  basis,  better 
serve  the  public  interest. 

4.  To  determine,  in  light  of  the 
foregoing  issues,  which,  if  either,  of  the 
applications  should  be  granted. 

9.  It  is  further  ordered,  that,  MIA 
republish  local  notice  of  the  filing  of  its 
application  with  the  Commission  in 
accordance  with  §  73.3580  of  the  rules, 
maintain  a  local  file  for  public 
inspection  in  accordance  with  §  73.3526 
of  the  rules,  and  file  a  statement  of 
publication  with  the  presiding 
Administrative  Law  Judge. 

10.  It  is  further  ordered,  that,  SCO- 
KIM’ s  Petition  to  Dismiss  the  application 
of  MIA  is  denied. 

11.  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission’s  rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
of  the  issues  specified  in  this  Order. 

12.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission’s  rules,  give  notice  of 
the  hearing  (either  individually  or,  if 
feasible  and  consistent  with  the  rules, 
jointly)  within  the  time  and  in  the 
manner  proscribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
S  73.3594(g)  of  the  rules. 
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Federal  Communications  Commission. 
Larry  D.  Eads, 

Acting  Chief,  Broadcast  Facilities  Division. 

(FR  Doc.  81-22124  Filed  7-28-81.  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Bank  Holding  Companies;  Proposed 
de  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board’s  Regulation  Y 
(12  CFR  225.4(b)(1)),  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earlier  commenced  de  novo), 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and,  except  as  noted,  received 
by  the  appropriate  Federal  Reserve 
Bank  not  later  than  August  22, 1981. 

Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045:  Citicorp,  New  York,  New  York 
(consumer  finance  and  insurance 
activities;  Missouri  and  Illinois):  to 
engage,  through  its  subsidiary,  Citicorp 
Acceptance  Company,  Inc.,  in  the 
making  or  acquiring  of  loans  and  other 
extensions  of  credit  secured  or 
unsecured,  for  consumer  and  other 
purposes;  the  extension  of  loans  to 
dealers  for  the  financing  of  inventory 


(floor  planning)  and  working  capital 
purposes;  the  purchasing  and  servicing 
for  its  own  account  of  sales  finance  . 
contracts;  the  sale  of  credit  related  live 
and  accident  and  health  or  decreasing 
or  level  (in  the  case  of  single  payment 
loans)  term  life  insurance  by  licensed 
brokers,  as  required;  and  the  servicing, 
for  any  person,  of  loans  and  other 
extensions  of  credit.  These  activities 
would  be  conducted  from  a  de  novo 
office  in  St.  Louis,  Missouri,  serving  the 
States  of  Missouri  and  Illinois.  Credit 
related  life,  accident,  and  health 
insurance  may  be  written  by  Family 
Guardian  Life  Insurance  Company,  an 
affiliate  of  Citicorp  Acceptance 
Company,  Inc. 

Citicorp,  New  York,  New  York 
(consumer  finance  and  insurance 
activities;  North  Carolina):  to  expand 
the  activities  of  an  existing  office  of  its 
subsidiary,  Citicorp  Person-to-Person 
Financial  Center,  Inc.,  and  engaged  in 
the  following  approved  activities:  the 
purchasing  and  servicing  for  its  own 
account  of  sales  finance  contracts;  the 
extension  of  loans  to  dealers  for  the 
financing  of  inventory  (floor  planning) 
and  working  capital  purposes;  the  sale 
of  credit-related  life  and  accident  and 
health  or  decreasing  or  level  (in  the  case 
of  single  payment  loans)  term  life 
insurance  by  licensed  brokers,  as 
required;  the  making  of  loans  to 
individuals  and  businesses  to  finance 
the  purchases  of  mobile  homes,  modular 
units  or  related  manufactured  housing, 
together  with  the  real  property  to  which 
such  housing  is  or  will  be  permanently 
affixed,  such  property  being  used  as 
security  for  the  loans;  and  the  servicing, 
for  any  person,  of  loans  and  other 
extensions  of  credit  The  new  activity  in 
which  the  office  proposes  to  engage  de 
novo  is:  the  sale  of  credit  related 
property  and  casualty  insurance 
protecting  real  and  personal  property 
subject  to  a  security  agreement  with 
Citicorp  Person-to-Person  Financial 
Center,  Inc*  to  the  extent  permissible 
under  applicable  state  insurance  laws 
and  regulations.  These  activities  would 
be  conducted  from  a  de  novo  office  in 
Raleigh,  North  Carolina,  serving  the 
entire  State  of  North  Carolina.  Credit 
related  life,  accident,  and  health 
insurance  may  be  written  by  Family 
Guardian  Life  Insurance  Company,  an 
affiliate  of  Citicorp  Person-to-Person 
Financial  Center,  Inc. 

Citicorp,  New  York,  New  York 
(consumer  finance  and  insurance 
activities;  South  Carolina):  to  expand 
the  activities  of  an  existing  office  of  its 
subsidiary,  Citicorp  Person-to-Person 
Financial  Center,  Inc.,  and  engaged  in 
the  following  previously  approved 


activities:  the  making  or  acquiring  of 
loans  and  other  extensions  of  credit, 
secured  or  unsecured,  for  consumer  and 
other  purposes;  the  extension  of  loans  to 
dealers  for  the  financing  of  inventory 
(floor  planning)  and  working  capital 
purposes;  the  purchasing  and  servicing 
for  its  own  account  of  sales  finance 
contracts;  the  sale  of  credit  related  life 
and  accident  and  health  or  decreasing 
or  level  (in  the  case  of  single  payment 
loans)  term  life  insurance  by  licensed 
brokers,  as  required;  the  making  of  loans 
to  individuals  and  businesses  to  finance 
the  purchase  of  mobile  homes,  modular 
units  or  related  manufactured  housing, 
together  with  the  real  property  to  which 
such  housing  is  or  will  be  permanently 
affixed,  such  property  being  used  as 
security  for  the  loans;  and  the  servicing, 
for  any  person  of  loans  and  other 
extensions  of  credit  The  new  activity  in 
which  the  office  proposes  to  engage  is 
the  sale  of  credit  related  property  and 
casualty  insurance  protecting  real  and 
personal  property  subject  to  a  security 
agreement  with  Citicorp  Person-to- 
Person  Financial  Center,  Inc*  to  the 
extent  permissible  under  applicable 
state  insurance  laws  and  regulations. 
These  activities  would  be  conducted 
from  a  de  novo  office  in  Columbia, 

South  Carolina,  serving  the  entire  State 
of  South  Carolina.  Credit  related  life, 
accident  and  health  insurance  may  be 
written  by  Family  Guardian  Life 
Insurance  Company,  an  affiliate  at 
Citicorp  Person-to-Person  Financial 
Center,  Inc. 

Citicorp,  New  York,  New  York 
(consumer  finance  and  insurance 
activities;  Virginia):  to  expand  the 
service  areas  of  two  existing  offices  of 
its  indirect  subsidiary,  Citicorp  Person- 
to-Person  Financial  Center,  Inc*  located 
in  Richmond,  Virginia,  and  Norfolk, 
Virginia,  engaged  in  the  following 
previously  approved  activities:  the 
making  or  acquiring  of  loans  and  other 
extensions  of  credit,  secured  or 
unsecured,  for  consumer  and  other 
purposes;  the  extension  of  loans  to 
dealers  for  the  financing  of  inventory 
(floor  planning)  and  working  capital 
purposes;  the  purchasing  and  servicing 
for  its  own  account  of  sales  finance 
contracts;  the  sale  of  credit  related  life 
and  accident  and  health  or  decreasing 
or  level  (in  the  case  of  single  payment 
loans)  term  life  insurance  by  licensed 
agents  or  brokers,  as  required;  the  sale 
of  credit-related  single  interest 
-insurance  protecting  real  and  personal 
property  subject  to  a  security  agreement 
with  Citicorp  Person-to-Person  Financial 
Center.  Inc.,  to  the  extent  permissible 
under  applicable  state  insurance  laws 
and  regulations;  the  sale  at  retail  of 
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money  orders,  travelers  checks,  U.S. 
savings  bonds  and  consumer  oriented 
financial  management  courses;  and  the 
servicing,  for  any  person,  of  loans  and 
other  extensions  of  credit.  The 
previously  approved  service  areas  for 
both  offices,  comprised  of  the  entire 
State  of  Virginia  for  all  of  the 
aforementioned  activities  except  the 
sale  of  single  interest  insurance  as 
described  above,  shall  be  the  same  for 
that  activity  as  well.  Credit  related  life, 
accident,  and  health  insurance  may  be 
written  by  Family  Guardian  Life 
Insurance  Company,  an  affiliate  of 
Citicorp  Person-to-Person  Financial 
Center,  Inc.  Comments  on  this 
application  must  be  received  not  later 
than  August  18, 1981. 

The  Hong  Kong  Shangha,  Banking 
Corporation,  Hong  Kong;  Kellet  N.V., 
Curaco,  Netherlands  Antilles;  HSBC 
Holdings,  B.V.,  Amsterdam,  The 
Netherlands;  and  Marine  Midland 
Banks,  Inc.,  Buffalo,  New  York 
(financing,  investment  advising,  and 
property  management  activities;  Texas): 
to  engage,  through  their  subsidiary, 
Marine  Midland  Realty  Credit 
Corporation,  in  the  following  activities: 

(1)  originating,  making,  acquiring,  and 
servicing,  for  its  own  account  or  for  the 
account  of  others,  loans  and  other 
extensions  of  credit,  either  unsecured  or 
principally  secured  by  mortgages  on 
residential  or  commercial  properties  or 
lease-hold  interests  therein,  (2)  acting  as 
investment  or  financial  adviser  to  the 
extent  of  (a)  serving  as  the  advisory 
company  for  a  mortgage  or  real  estate 
investment  trust  (b)  furnishing  general 
economic  information  and  advice  on 
real  estate  matters,  and  (c)  providing 
property  management  services  on 
property  acquired  as  a  result  of  a  default 
on  loans.  These  activities  are  to  be 
conducted  from  an  office  located  in 
Houston,  Texas,  and  will  serve  the 
entire  State  of  Texas. 

Manufacturers  Hanover  Corporation, 
New  York,  New  York  (commercial 
leasing  and  financing  activities; 
Pennsylvania,  Delaware,  Maryland, 
Virginia,  and  the  District  of  Columbia): 
to  engage  through  its  subsidiary 
Manufactures  Hanover  Leasing 
Corporation  in  leasing  real  and  personal 
property  on  a  full  payout  basis  and 
acting  as  agent,  broker  or  adviser  in 
leasing  such  property;  making  or 
acquiring  for  its  own  account  or  for  the 
account  of  others  loans  and  other 
extensions  of  credit  such  as  would  be 
made  by  a  commercial  leasing  or 
commercial  mortgage  company  with 
respect  to  real  and/or  personal  property; 
and  servicing  such  leases,  loans  and 
other  extensions  of  credit,  as  permitted 


by  Sections  225.4(a)  (1),  (3)  and  (6)  of 
Regulation  Y.  These  activities  would  be 
conducted  from  an  office  in  Huntingdon 
Valley,  Pennsylvania,  serving  all 
counties  east  of,  and  including,  McKean, 
Elk,  Clearfield,  Cambria,  and  Somerset 
Counties  in  Pennsylvania;  all  counties 
south  of,  and  including,  Hunterdon, 
Mercer,  and  Monmouth  Counties  in  New 
Jersey;  the  State  of  Delaware;  the  State 
of  Maryland;  the  District  of  Columbia; 
and  Fairfax,  Arlington,  Alexandria,  and 
Prince  William  Counties  in  Virginia. 

Federal  Reserve  Bank  of  Cleveland 
(Harry  W.  Hunning,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 
Pittsburgh  National  Corporation, 
Pittsburgh,  Pennsylvania  (insurance 
activities;  Nevada):  to  engage,  through 
its  subsidiary,  The  Kissell  Company,  in 
acting  as  agent  for  non-affiliated 
insurance  companies  in  the  sale  or 
solicitation  of  orders  for  accident  and 
health  insurance  and  mortgage 
redemption  life  insurance  on  debtors  in 
connection'  with  mortgages  made  or 
serviced  by  the  Kissell  Company.  These 
activities  would  be  conducted  from  de 
novo  offices  of  the  subsidiary  in 
Henderson,  Las  Vegas,  and  Reno, 
Nevada,  serving  Carson  City  and  Clark, 
Churchill,  Douglas,  Elke,  Lyon,  and 
Washoe  Counties. 

Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690:  NBD  Bancorp,  Inc.,  Detroit, 
Michigan  (Commercial  financing  and 
servicing  activities;  United  States  and 
foreign  countries):  to  engage  directly  in 
making  or  acquiring  loans  and  other 
extensions  of  credit  for  its  own  account 
or  for  the  account  of  others  where  such 
activity  will  facilitate  the  packaging  of 
loans  to  customers,  principally  of  its 
bank  subsidiaries;  and  servicing  such 
loans.  These  activities  would  be 
conducted  from  offices  at  611 
Woodward  Avenue,  Detroit,  Michigan, 
serving  the  United  States,  Canada, 
Europe,  Latin  America,  South  America, 
Asia,  and  Australia.  Comments  on  this 
application  must  be  received  not  later 
than  August  18, 1981. 

Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120:  Wells  Fargo 
&  Company,  San  Francisco,  California 
(finance  activities;  entire  United  States): 
to  engage  de  novo  through  its 
subsidiary,  Wells  Fargo  Ag  Credit,  in 
making  loans  and  extensions  of  credit 
primarily  to  corporations,  individuals  or 
partnerships  engaged  in  agricultural 
product,  distribution,  processing  or  other 
agricultural  activities;  and  servicing 
loans  or  extensions  of  credit  (including 


loan  participations  with  other  lenders) 
made  to  corporations,  individuals  or 
partnerships  engaged  in  agricultural 
production  distribution,  processing,  or 
other  agricultural  activities.  These 
activities  would  be  conducted  from  an 
office  in  St.  Louis,  Missouri,  serving  the 
entire  United  States. 

Other  Federal  Reserve  Banks:  None. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  23, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-22035  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6210-01-M 


Commerce  Bancshares,  Inc.; 

Formation  of  Bank  Holding  Company 

Commerce  Bancshares,  Inc., 

Oklahoma  City,  Oklahoma,  has  applied 
for  the  Board's  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  80 
per  cent  or  more  of  the  voting  shares  of 
Commerce  Bank,  Oklahoma  City, 
Oklahoma.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  August  21, 1981. 
Any  comment  on  an  applicant  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-22036  Filed  7-28-81;  8:45  am] 

BILLING  CODE  6210-01-M 


First  National  Bancorp,  Inc.;  Formation 
of  Bank  Holding  Company 

First  National  Bancorp,  Incorporated, 
Miamisburg,  Ohio,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
The  First  National  Bank  Miamisburg, 
Miamisburg,  Ohio.  The  factors  that  are 
considered  in  acting  on  the  application 
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are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Cleveland.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
August  21, 1981.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-22037  Filed  7-28-81;  8:45  am] 

BILUNG  CODE  6210-01-M 

Franklin  First  National  Corp.; 

Formation  of  Bank  Holding  Company 

Franklin  First  National  Corporation, 
Decherd,  Tennessee,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  100  per 
cent  of  the  voting  shares  of  the 
successor  by  merger  to  the  First 
National  Bank  of  Franklin  County, 
Decherd,  Tennessee.  The  factors  that 
are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  August  21, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  22, 1901. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  81-22038  Filed  7-28-81: 8:45  am] 

BILLING  CODE  8210-01-M 

Second  National  Bancorp;  Formation 
of  Bank  Holding  Company 

Second  National  Bancorp,  Lexington, 
Kentucky,  has  applied  for  the  Board's 


approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Second  National  Bank 
and  Trust  Company  of  Lexington, 
Lexington,  Kentucky.  The  factors  that 
are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842  (c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Cleveland.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
August  21, 1981.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  22, 1981. 

D.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-22039  Filed  7-28-81;  8:45  am] 

BILUNG  CODE  821B-01-M 

Brooklyn  Bankshares,  Inc.;  Formation 
of  Bank  Holding  Company 

Brooklyn  Bankshares,  Inc.,  Brooklyn, 
Wisconsin,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  Brooklyn 
State  Bank,  Brooklyn,  Wisconsin.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
.  the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  August  17, 1981. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 


Board  of  Governors  of  the  Federal  Reserve 
System,  July  22, 1981. 

O.  Michael  Manies, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  81-22092  Filed  7-28-81;  845  am] 

BILLING  COOE  6210-01-M 


FEDERAL  TRADE  COMMISSION 

Gerhard  Andlinger,  Early  Termination 
of  the  Waiting  Period  of  the  Premerger 
Notification  Rules 

agency:  Federal  Trade  Commission. 
ACTION:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

SUMMARY:  Gerhard  Andlinger  is  granted 
early  termination  of  the  waiting  period 
provided  by  law  and  the  premerger 
notification  rules  with  respect  to  the 
proposed  acquisition  of  certain  assets  at 
GAF  Corporation.  The  grant  was  made 
by  the  Federal  Trade  Commission  and 
the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  in  response  to  a 
request  for  early  termination  submitted 
by  both  parties.  Neither  agency  intents 
to  take  any  action  with  respect  to  this 
acquisition  during  the  waiting  period. 
EFFECTIVE  DATE:  July  27. 1981. 

FOR  FURTHER  INFORMATION  CONTACT 
Roberta  Baruch,  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  D.G  20580 
(202-523-3894). 

SUPPLEMENTARY  information:  Section 

7  A  of  the  Clayton  Act,  15  U.S.C.  18a. 
added  by  Title  0  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

[FR  Doc.  61-22139  Filed  7-28-81;  *45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[Survey  Group  701] 

Colorado;  Filing  of  Plat  of  Survey; 
Correction 

July  20, 1981. 

In  FR  Doc.  81-16885  on  page  32086,  in 
the  issue  of  Friday  June  19, 1981 
correction  should  read  as  follows: 

Sixth  Principle  Meridian 
T.  8  S„  R.  101 W. 

Plat  of  survey  in  three  sheets,  showing  the 
east  and  west  boundaries,  the  Sectional 
Correction  Line,  an  independent  resurvey  of 
the  subdivisional  lilies  and  metes-and-bounds 
survey  of  Tracts  Nos.  37  through  43,  T.  8  S.,  R. 
101  W.,  and  the  dependent  resurvey  of  the 
south  boundary  of  T.  7  S„  R.  101  W. 

George  C.  Hinton,  • 

Public  Affairs. 

[FR  Doc.  81-22049  Filed  7-28-81;  8:45  am] 

BILLING  CODE  4310-84-M 


Roswell  District  Grazing  Advisory 
Board  Meeting 

agency:  Bureau  of  Land  Management, 
Roswell  District,  Interior. 

ACTION:  Notice  of  grazing  advisory 
board  meeting. 

SUMMARY:  In  accordance  with  Pub.  L. 
94-579,  this  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Roswell 
District  Grazing  Advisory  Board. 

DATE:  August  19, 1981,  beginning  at  10 
a.m.  A  public  comment  period  will  begin 
at  2  p.m.. 

ADDRESS:  This  meeting  will  be  held  in 
the  Rio  Grande  Room,  Roswell  Inn,  1815 
N.  Main,  Roswell,  NM  88201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Bastin,  District  Manager,  or 
Tim  Kreager,  Chief,  Planning  and 
Environmental  Staff,  U.S.  Bureau  of 
Land  Management,  P.O.  Box  1397, 
Roswell,  New  Mexico  88201  (505- 
622.7670). 

SUPPLEMENTAL  INFORMATION:  The 

proposed  agenda  will  include:  (1) 
Proposed  rangeland  improvement 
policy,  (2)  Discussion  on  cooperative 
agreements  to  implement  rangeland 
improvement  projects,  (3)  Presentation 
on  the  use  of  range  betterment  funds  for 
FY-82,  and  (4)  Allotment  management 
plans.  This  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  during  the 
public  comment  period,  or  may  file 
written  statements.  Anyone  wishing  to 
make  an  oral  statement  must  notify  the 
district  manager  by  August  5, 1981. 
Summary  minutes  will  be  maintained  in 


the  district  office  and  will  be  available 
for  public  inspection  and  reproduction 
during  regular  business  hours,  within  30 
days  following  the  meeting. 

Richard  W.  Bastin, 

District  Manager. 

[FR  Doc.  81-22050  Filed  7-28-81;  8:45  am] 

BILLING  CODE  4310-84-M 


Worland  District  Advisory  Council; 
Meeting 

July  21, 1981. 

Notice  is  hereby  given,  in  accordance 
with  Pub.  L.  94-579  and  43  CFR  Part 
1780,  that  a  meeting  of  the  Worland 
District  Advisory  Council  will  be  held 
on  Wednesday,  September  16, 1981  at 
9:00  a.m.  at  the  Bureau  of  Land 
Management  Office  Annex,  1701 
Robertson  Avenue,  Worland,  Wyoming 
82401. 

The  agenda  for  the  meeting  will 
include:  Grass  Creek  Step  II MFP 
recommendation,  scoping  of  the  Grass 
Creek  Grazing  Environmental  Impact 
Statement,  and  any  discussion  in 
response  to  public  statements  presented 
at  the  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  1:00 
and  1:30  p.m.,  or  file  written  statements 
for  the  Council’s  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager  at  the  above 
address  on  or  before  Tuesday, 
September  15, 1981.  Written  statements 
must  be  received  by  close  of  business  on 
Tuesday,  September  15, 1981.  Depending 
on  the  number  of  persons  wishing  to 
make  an  oral  statement,  a  per  person 
time  limit  may  be  established  by  the 
District  Manager. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
be  available  for  public  inspection  and 
reproduction,  during  regular  business 
hours,  within  30  days  following  the 
meeting. 

John  A.  Kwiatkowski, 

District  Manager. 

[FR  Doc.  81-22062  Filed  7-28-81;  8:45  am] 

BILLING  CODE  4310-84-M 


Salt  Lake  District,  Utah;  Realty 
Action— Land  Exchange 

AGENCY:  Bureau  of  Land  Management, 
Salt  Lake  District. 
action:  Notice. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  die  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C. 
1716: 


T.  10  S.,  R.  19W„  SLM, 

Sec.  9,  SVaSWVa. 

In  exchange  for  these  lands  the  Federal 
Government  will  acquire  the  following 
non-Federal  land  from  the  Parrish 
Estate: 

T.  10  S.,  R.  19  W..  SLM. 

Sec.  12,  Sl/2SWV4,  SWy4SE‘/4. 

The  exchange  will  only  involve  the 
surface  estates  of  the  described  lands. 
All  of  the  lands,  both  public  and  non- 
Federal,  are  hereby  segretated  from 
mining  claim  location. 

DATE:  For  a  period  of  45  days  interested 
parties  may  submit  comments  to  District 
Manager,  Salt  Lake  District  Office,  2370 
South  2300  West,  Salt  Lake  City,  UT 
84119. 

FOR  FURTHER  INFORMATION  CONTACT: 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  for  review  at 
the  Salt  Lake  District  Office,  address 
shown  above. 

SUPPLEMENTAL  INFORMATION:  The 

purpose  of  the  exchange  is  to  acquire  . 
non-Federal  lands  valuable  for  Federal 
wildlife  management  purposes  and  to 
dispose  of  public  lands  suitable  for 
agriculture.  The  exchange  has  been 
discussed  with  Tooele  County  and  State 
of  Utah  officials,  and  is  consistent  with 
planning.  The  public  interest  will  be 
well  served  by  making  the  exchange. 

The  value  of  the  lands  to  be 
exchanged  are  approximately  equal  and 
the  acreage  will  be  adjusted  or  money 
will  be  used  to  equalize  the  values,  upon 
completion  of  the  final  appraisal  of  the 
lands.  The  terms  and  conditions 
applicable  to  the  exchange  will  be  as 
follows: 

(1)  Ditches  and  canals  reservation  on 
the  selected  land. 

(2)  All  minerals,  together  with  the 
right  of  ingress  and  egress  to  prospect 
for,  mine  and  remove  the  same  under 
applicable  law,  on  the  offered  and  the 
selected  land. 

(3)  Powerline  right-of-way  U-15286, 
granted  to  Mt.  Wheeler  Power,  Inc.  on 
the  selected  land. 

(4)  Right-of-way  for  the  county  road 
which  passes  through  the  selected  land. 

(5)  Oil  and  gas  leases  U-35533  on  the 
selected  land  and  U-38341  on  the 
offered  land,  which  were  both  issued 
jointly  to  Amerada  Hess  Corp.,  Eason 
Oil  Co.,  and  Fluor  Oil  and  Gas  Corp., 
and  will  expire  on  December  1, 1987. 

W.  Cliff  Yardley, 

Acting  District  Manager. 

[FR  Doc.  81-22083  Filed  7-28-81;  8:45  am] 

BILLING  CODE  4310-84-M 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Notices 


38761 


Utah  Power  &  Light;  Coal  Preference 
Right  Lease  Application 

Notice  is  hereby  given  that  a  public 
hearing  on  granting  Utah  Power  and 
Light’s  Preference  Right  Lease 
Application  for  coal  leases  on  the 
Kaiparowits  Plateau  near  Escalante, 
Utah  will  be  held  on  Wednesday, 

August  26.  The  hearing  will  begin  at  7:30 
p.m.  at  the  Escalante  High  School 
Gymnasium,  Escalante,  Utah  84726. 

The  purpose  of  the  hearing  is  for  BLM 
to  receive  comments  from  interested 
persons  on  the  proposed  granting  of 
UP&L’s  preference  right  leases, 
subsequent  mining  of  coal  from  the 
leased  lands,  and  corresponding 
environmental  impacts.  The  hearing  will 
also  provide  an  opportunity  for 
comments  to  be  made  on  the  maximum 
economic  recovery  of  coal  on  the  leased 
lands  and  the  mining  methods  to  be 
employed.  Interested  persons  may  make 
oral  statements  or  file  written 
statements  to  be  included  in  the  public 
record.  The  statements  will  be 
considered  during  the  processing  of  the 
Preference  Right  Lease  Application. 
Those  desiring  to  make  oral  testimony 
will  be  registered  at  the  door. 

I.  Kent  Giles, 

Acting  District  Manager. 

July  21, 1981. 

[FR  Doc.  81-22022  Filed  7-28-81;  8:45  am] 

BILLING  CODE  4310-84-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Notice  to  the 
Commission  of  Intent  to  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

Dated:  July  24, 1981. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intended  to  perform 
nonmember,  non-exempt,  interstate 
transportation  must  file  the  Notice,  form 
BOP-102,  with  the  Commission  within 
30  days  of  its  annual  meeting  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change.  The  name  and 
address  of  the  agricultural  cooperative, 
the  location  of  the  records,  and  the 
name  and  address  of  the  person  to 
whom  inquiries  and  correspondence 
should  be  addressed,  are  published  here 
for  interested  persons.  Submission  of 
information  that  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 


directed  to  the  Commission’s  Office  of 
Consumer  Protection,  Washington,  D.C. 
20423.  The  Notices  are  filed  in  Ex  Parte 
No.  MC-75  (Sub  No.  1)  and  can  be 
examined  at  the  Office  of  the  Secretary, 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423. 

(1)  Complete  Legal  Name  of  Cooperative 
Association  or  Federation  of  Cooperative 
Associations:  Ag.  Carriers,  Inc. 

Principal  Mailing  Address  (Street  No.,  City, 
State,  and  Zip  Code):  P.O.  Box  2460, 
Leesburg,  FL  32748 
Where  Are  Records  of  your  Motor 
Transportation  Maintained  (Street  No., 

City,  State  and  Zip  Code):  5501  South 
Highway  441,  Leesburg,  FL  32748 
Person  To  Whom  Inquiries  and 
Correspondence  should  be  Addressed 
(Name  and  Mailing  Address):  Michael 
Pregmon,  Jr.,  P.O.  Box  2460,  Leesburg,  FL 
32748 

(2)  Complete  Legal  Name  of  Cooperative 
Association  or  Federation  of  Cooperative 
Associations:  Agricultural  Services 
Association,  Inc. 

Principal  Mailing  Address  (Street  No.,  City, 
State,  and  Zip  Code):  P.O.  Box  472,  Bells, 

TN  38006 

Where  Are  Records  of  your  Motor 
Transportation  Maintained  (Street  No., 

City,  State  and  Zip  Code):  A.S.A.  Office — 
Transportation  High  St.,  Bella,  TN  38006 
Person  To  Whom  Inquiries  and 
Correspondence  should  be  Addressed 
(Name  and  Mailing  Address): ).  P. 
McCormick,  Vice  President,  A.S.A. 
Transportation,  P.O.  Box  472,  Bells,  TN 
38006 

(3)  Complete  Legal  Name  of  Cooperative 
Association  or  Federation  of  Cooperative 
Associations:  Big  Lake  Transport,  Inc. 

Principal  Mailing  Address  (Street  No.,  City, 
State,  and  Zip  Code):  P.O.  Box  98, 
Charleston,  Missouri  63834 
Where  Are  Records  of  your  Motor 
Transportation  Maintained  (Street  No., 

City,  State  and  Zip  Code):  Beasley  Park 
Drive,  Charleston,  MO  63834 
Person  To  Whom  Inquiries  and 
Correspondence  should  be  Addressed 
(Name  and  Mailing  Address):  Francis  M. 
(Jim)  Hall,  Beasley  Park  Drive,  P.O.  Box  98, 
Charleston,  MO  63834 

(4)  Complete  Legal  Name  of  Cooperative 
Association  or  Federation  of  Cooperative 
Associations:  Great  American  Trucking 
Inc. 

Principal  Mailing  Address  (Street  No.,  City, 
State,  and  Zip  Code);  P.O.  Box  596.  La 
Habra,  CA  90631 

Where  Are  Records  of  your  Motor 
Transportation  Maintained  (Street  No., 
City,  State  and  Zip  Code):  121 W.  Whittier 
Blvd.,  #30,  P.O.  Box  596,  La  Habra,  CA 
90631 

Person  To  Whom  Inquiries  and  v 
Correspondence  should  be  Addressed 
(Name  and  Mailing  Address):  Bill  Hancock, 
P.O.  Box  3548,  Ontario,  CA 

(5)  Complete  Legal  Name  of  Cooperative 
Association  Or  Federation  Of  Cooperative 
Associations:  Mantica  Lines,  Inc. 

Principal  Mailing  Address  (Street  No.,  City, 
State,  and  Zip  Code):  2509  Westerly  Hills 
Dr.,  Charlotte,  NC  28208 


Where  Are  Records  Of  Your  Motor 
Transportation  Maintained  (Street  No., 
City,  State  and  Zip  Code):  2J5C9  Westerly 
Hills  Dr.,  Charlotte.  NC  28206 
Person  To  Whom  Inquiries  And 
Correspondence  Should  Be  Addressed 
(Name  and  Mailing  Address):  Sol  Levine. 
Attorney,  623  E.  Trade  St,  Executive  Bldg., 
Charlotte,  NC  28202 

(6)  Complete  Legal  Name  Of  Cooperative 
Association  Or  Federation  Of  Cooperative 
Associations:  North  Pacific  Canners  & 
Packers,  Inc. 

Principal  Mail  Address  (Street  No.,  City. 
State,  and  Zip  Code):  P.O.  Box  02113. 
Portland,  Oregon  97202 
Where  Are  Records  Of  Your  Motor 
Transportation  Maintained  (Street  No., 
City,  State  and  Zip  Code):  18053  SW  Lower 
Boones  Ferry  Rd.,  Portland.  OR  97202 
Person  To  Whom  Inquiries  And 
Correspondence  Should  Be  Addressed 
(Name  and  Mailing  Address):  R.  V. 
Hokanson,  P.O.  Box  02113,  Portland,  OR 
97202 

(7)  Complete  Legal  Name  Of  Cooperative 
Association  Or  Federation  Of  Cooperative 
Associations:  Sterling  Colorado  Beef 
Company 

Principal  Mail  Address  (Street  No.,  City. 
State,  and  Zip  Code):  P.O.  Box  1728, 
Sterling,  Colorado  80751 
Where  Are  Records  Of  Your  Motor 
Transportation  Maintained  (Street  No- 
City,  State  and  Zip  Code):  P.O.  Box  1728. 
Sterling,  CO  80751 
Person  To  Whom  Inquiries  And 
Correspondence  Should  Be  Addressed 
(Name  and  Mailing  Address):  William  J. 
Lippman,  Suite  330,  50  South  Steele  St- 
Denver,  CO  80209 
Agatha  L.  Mergenovich, 

Secretary.  \ 

[FR  Doc.  81-22028  Filed  7-28-81;  8:45  am] 

BILUNG  CODE  7035-01-44 


Long-and-Short-Haul  Application  for 
Relief;  Formerly  Fourth  Section 
Application 

July  23, 1981. 

This  application  for  long-and-short- 
haul  relief  has  been  filed  with  the  ICC 
Protests  are  due  at  the  ICC  within  15 
days  from  the  date  of  publication  of  the 
notice. 

No.  43927,  Southwestern  Freight 
Bureau,  Agent,  (No.  B-128),  rates  on 
volcanic  scoria  or  slag,  from  stations  in 
New  Mexico  to  stations  in  Illinois  and 
Iowa,  in  Supplement  147  to  its  tariff  ICC 
SWFB  2006-K,  effective  August  19, 1981. 
Grounds  for  relief— market  competition. 

By  the  Commission. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-22026  Filed  7-28-81;  8*5  «m| 

BILUNG  CODE  7035-01-41 


38762 
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Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission’s  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rule?  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commision’s  policy  of  simplifying  grants 
of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminary,  that  each  applicant 
has  demonstrated  a  public  need  for  the 
proposed  operations  and  that  it  is  fit, 
willing  and  able  to  perform  the  service 
proposed,  and  to  conform  to  the 
requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 


satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  of  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
of  motor  contract  carrier  authority  are  those 
were  service  is  for  a  named  shipper  "under 
contract.” 

Please  direct  status  inquiries  to  the 
Ombudsman’s  Office,  (202)  275-7326. 

Volume  No.  OPY-2-131 

Decided:  July  16, 1981. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC 156943,  filed  July  2, 1981. 

Applicant:  GEROLD  MOVING  & 
WAREHOUSING  CO.,  435  Hecker  St., 
Belleville,  IL.  Representative:  Delmar  O. 
Koebel,  109  West  St.  Louis  St.,  P.O.  Box 
70,  Lebanon,  IL  62254,  618-537-4464. 
Transporting  used  household  goods  for 
the  account  of  the  United  States 
Government  incident  to  the  performance 
of  a  pack-and-crate  service  on  behalf  of 
the  Department  of  Defense,  between 
points  in  the  U.S. 

MC  151173  (Sub-7),  filed  July  9, 1981. 
Applicant:  HAR-BET,  INC.,  7209  Tara 
Blvd.,  Jonesboro,  GA  30236. 
Representative:  O.  L.  Godfrey,  Jr.  (same 
address  as  applicant)  (404-478-4115. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S. 

MC  156963,  filed  July  2, 1981. 
Applicant:  FIDELITY  VAN  &  STORAGE, 
INC.,  5932  East  12th  St.,  Tulsa,  OK  74112. 
Representative:  B.  W.  LaTourette,  Jr.,  11 
S.  Meramec,  Suite  1400,  St.  Louis,  MO 
63105,  314-727-0777.  Transporting  used 
household  goods  for  the  account  of  the 
United  States  Government  incident  to 
the  performance  of  a  pack-and-crate 
service  on  behalf  of  the  Department  of 
Defense,  between  points  in  the  U.S. 

MC  157033,  filed  July  7, 1981. 
Applicant:  DIVERSIFIED 
TRANSPORTATION  ENTERPRISES, 
INC.,  P.O.  Box  218,  Round  Hill,  VA 
22141.  Representative:  Gerald  K. 
Gimmel,  Suite  145, 4  Professional  Dr., 


Gaithersburg,  MD  20760,  (301)  840-8565. 
Transportihg  shipments  weighing  100 
pounds  or  less  if  transported  in  a  motor 
vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S. 

~  MC  157043,  filed  July  9, 1981. 
Applicant:  ABC  FREIGHT  BROKERS  & 
DISTRIBUTORS,  INC.,  5909  Chatham 
Court,  Tucker,  GA  30084. 

Representative:  David  L.  Capps,  P.O. 

Box  924,  Douglasville,  GA  30133,  (404) 
949-7756.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  die  U.S. 

Volume  No.  OPY-4-282 
Decided:  July  23, 1981. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  157126,  filed  July  13, 1981. 
Applicant:  H.  KOPPERL,  INC.,  10 
Malverne  Lane,  Stony  Brook,  NY  11790. 
Representative:  Jack  L  Schiller,  502 
Flatbush  Ave.,  Brooklyn,  NY  11225,  (212) 
941-9291.  Transporting  food  and  other 
edible  products  (including  edible 
byproducts  but  excluding  alcoholic 
beverages  and  drugs)  intended  for 
human  consumption,  agricultural 
limestone  and  other  soil  conditioners, 
and  agricultural  fertilizers,  by  the 
owner  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U.S. 

[FRDoc.  81-22027  Filed  7-2B-81;  8:45  am] 

BILLING  CODE  7035-01-M 


[Vol.  No.  OP1-211] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice  . 

Decided:  July  21, 1961. 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  oopy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operting  authority. 
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Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler  and  Fortier 
(Fortier  not  participating). 

Agatha  L.  Mergcnovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract." 

Please  direct  status  inquiries  to  the 
Ombudsman’s  Office,  (202)  275-7326. 

MC  340  (Sub-60),  filed  July  6. 1981. 
Applicant:  QUERNER  TRUCK  LINES, 
INC.,  1131-33  Austin  St.,  San  Antonio, 
TX  78208.  Representative:  M.  Ward 
Bailey,  2412  Continental  Life  Bldg.,  Fort 


Worth,  TX  76102.  (817)  335-2505. 
Transporting  foodstuffs,  between  points 
in  Milwaukee  County,  WI,  on  the  one 
hand,  and,  on  the  other,  points  in  TX,  FL, 
LA,  MS,  AL,  OK  and  AR. 

MC  531  (Sub-462),  filed  July  7, 1981. 
Applicant:  YOUNGER  BROTHERS, 

INC.,  4904  Griggs  Rd.,  P.O.  Box  14048, 
Houston,  TX  77021.  Representative: 

Wray  E.  Hughes  (same  address  as 
applicant)  (713)  748-0100.  Transporting 
liquid  chemicals,  petroleum  and 
petroleum  products,  between  points  in 
CA,  on  the  one  hand,  and,  on  the  other, 
points  in  GA,  IL,  IN,  MD,  OH,  PA,  RI, 

TX,  NJ,  and  NY. 

MC  3600  (Sub-10),  filed  July  1, 1981. 
Applicant:  FRANK  MARTZ  COACH 
COMPANY,  a  corporation,  239  Old 
River  Rd.,  Wilkes-Barre,  PA  18702. 
Representative:  John  C.  Fudesco,  Suite 
960, 1333  New  Hampshire  Ave.,  NW., 
Washington,  D.C.  20036.  Transporting 
passengers  and  their  baggage,  in  charter 
operations,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Martz 
Travel,  Inc.,  of  Wilkes-Barre,  PA. 

MC  45721  (Sub-12),  filed  July  13, 1981. 
Applicant:  WHITE  BUS  COMPANY, 
INC.,  907  South  Orange  Ave.,  East 
Orange,  NJ  07018.  Representative:  Larsh 
B.  Mewhinney,  555  Madison  Avenue 
New  York,  NY  10022  (212)  838-0600. 
Transporting  passengers  and  their 
baggage,  between  New  York,  NY,  and 
points  in  Nassau,  Westchester,  and 
Suffolk  Counties,  NY,  on  the  one  hand, 
and,  on  the  other,  Atlantic  City  NJ  under 
continuing  contract(s)  with  Alexander’s 
Travel  Service,  Inc.,  of  New  York,  NY. 

MC  61440  (Sub-9),  filed  July  7, 1981. 
Applicant:  FYOCK  MOTOR  LINES, 

INC.,  2700  E.  Main  St.,  Columbus,  OH 
43209.  Representative:  John  P. 

McMahon,  100  E.  Broad  St  Columbus, 

OH  43215  (614)  228-1541.  Transporting 
food  and  related  products,  between 
Albany,  NY,  Port  Newark,  NJ,  and 
Baltimore,  MD,  on  the  one  hand,  and,  on 
the  other,  points  in  ME,  NH,  VT,  RI,  CT, 
MA,  NY,  NJ,  PA,  DE,  OH,  MI.  IN,  KY,  IL, 
WI,  MN,  MD,  MO,  VA,  WV,  TN,  and 
DC. 

MC  87451  (Sub-9),  filed  July  8. 1981. 
Applicant:  CARGO  TRANSPORT,  INC. 
Mountain  Rd.,  Burlington,  MA  01803. 
Representative:  Samuel  A.  Bithoney,  Jr., 
(same  address  as  applicant)  (617)  628- 
1600.  Transporting  general  commodities 
(except  classes  A  and  B  explosives) 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Keene 
Corporation,  of  Wilmington,  MA. 

MC  94350  (Sub-436),  filed  July  10, 1981. 
Applicant:  TRANSIT  HOMES,  INC.,  P.O. 
Box  1628,  Greenville,  SC  29602. 
Representative:  Leonard  A.  Jaskiewicz. 


1730  M  St,  N.W.,  Washington,  DC  20036 
(202)  296-2900.  Transporting  buildings 
and  buildings  in  sections,  between 
points  in  the  U.S. 

MC  109780  (Sub-78),  filed  June  25. 

1981.  Applicant:  TRAILWAYS,  INC. 

1500  Jackson  Street  Dallas,  TX  75201. 
Representative:  George  W.  Han  thorn 
(same  address  as  applicant)  (214)  655- 
7937.  Over  regular  routes  transporting 
passengers  and  their  baggage  and 
express  and  newspapers  in  the  same 
vehicle  with  passengers,  between 
Flagstaff  and  Grand  Canyon,  AZ,  from 
Flagstaff  over  U.S.  Hwy.  180  to  junction 
unnumbered  Hwy.  at  or  near  Moqui,  AZ. 
then  over  unnumbered  Hwy.  to  Grand 
Canyon  and  return  over  the  same  route, 
serving  all  intermediate  points. 

MC  115181  (Sub-49),  filed  July  13. 1S81. 
Applicant  HAROLD  M.  FELTY,  INC. 
R.D.  #1,  Box  148,  Pine  Grove,  PA  17963. 
Representative:  John  W.  Dry,  P.O.  Box 
8551,  Reading,  PA  19603  (215)  376-6721. 
Dry  commodities  in  bulk,  betwen  those 
points  in  the  United  States  on  and  east 
of  a  line  beginning  at  the  mouth  of  the 
Mississippi  River,  and  extending  along 
the  Mississippi  River  to  its  junction  with 
the  western  boundary  of  Itasca  County, 
MN,  then  northward  along  the  western 
boundaries  of  Itasca  and  Koochiching 
Counties,  MN,  to  the  international 
boundary  line  between  the  United 
States  and  Canada. 

MC  119441  (Sub-56),  filed  June  25. 

1981.  Applicant:  BAKER  HI-WAY 
EXPRESS,  INC.,  P.O.  Box  506,  555 
Commercial  Pkwy.,  Dover,  OH  44622. 
Representative:  Richard  H.  Brandon. 

P.O.  Box  97, 220  W.  Bridge  St,  Dublin. 
OH  43017  (614)  889-2531.  Transporting 
building  and  paving  materials,  asphalt 
products,  and  refractories,  between 
points  in  Berks,  Centre  and  Jefferson 
Counties,  PA,  Columbiana  County,  OH, 
and  Buckingham  County,  VA,  on  the  one 
hand,  and,  on  the  other,  those  points  in 
the  U.S.  in  and  east  of  MN,  LA,  MO.  KS. 
OK  and  TX. 

MC  121081  (Sub-9),  filed  July  13. 1961. 
Applicant:  COLUMBUS  MOTOR  LINES, 
INC.,  P.O.  Box  26741,  Charlotte,  NC 
28213  Representative:  Terrell  C  Clark. 
P.O.  Box  25,  Stanleytown,  VA  24168 
(703)  629-2818.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  those  points  in  the 
U.S.  in  and  east  of  WL  IL,  KY,  TN,  and 
MS. 

MC  124141  (Sub-56),  filed  July  15, 1981. 
Applicant:  JULIAN  MARTIN,  INC,  P.O. 
Box  3348,  Batesville,  AR  72501. 
Representative:  Theodore  Polydoroff, 
Suite  301, 1307  Dolley  Madison  Blvd., 
McLean,  VA  22101  (703)  898-4824. 
Transporting  food  and  related  products 
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and  machinery,  between  Jackson,  MI, 
Buffalo,  NY,  and  Kansas  City  and  points 
in  Wyandotte  County,  KS,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC 126900  (Sub-5),  filed  July  15, 1981. 
Applicant:  FIAMINGO  MOVING  & 
STORAGE  CO.,  a  corporation,  RD  #3, 

Box  678,  Mansfield,  PA  16933. 
Representative:  Thomas  F.  X.  Foley,  P.O. 
Box  F.  Colts  Neck.  NJ  07722,  (201)  780- 
0300.  Transporting  lumber,  between 
points  in  Clinton  County,  PA,  on  the  one 
hand,  and,  on  the  other,  Baltimore,  MD, 
Boston,  MA,  Philadelphia,  PA,  New 
York,  NY,  Erie,  PA,  and  points  in 
Jefferson,  Niagara  and  St.  Lawrence 
Counties,  NY. 

MC  143280  (Sub-30),  Filed  July  8, 1981. 
Applicant:  SAFE  TRANSPORTATION 
CO.,  6834  Washington  Ave.  South,  Eden 
Prairie,  MN  55344.  Representative: 

Robert  P.  Sack,  P.O.  Box  6010,  West  St. 
Paul,  MN  55118,  (812)  457-6889. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  the  facilities  of  Ralston  Purina 
Company  at  points  in  the  U.S.,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S. 

MC  144370  (Sub-11),  filed  July  10, 1981. 
Applicant:  DON  NASS  TRUCKING, 

IN.C.,  210  Front  Street,  Clihton,  WI 53525. 
Representative:  Richard  A.  Westley, 

4506  Regent  St.,  Suite  100,  Madison,  WI 
53705,  (608)  238-2119.  Transporting 
metal  products,  between  points  in 
Milwaukee  and  Rock  Counties,  WI  and 
Cook,  McHenry  and  Winnebago 
Counties,  IL,  on  the  one  hand,  and,  on 
the  other,  points  in  IL,  IN,  IA,  MI,  MN, 
andWI. 

MC  145271  (Sub-1),  filed  June  30, 1981. 
Applicant:  SCHULTZ  CARRIERS  INC., 
6038  Linden  Lane,  Dallas,  TX  75230. 
Representative:  Richard  R.  Shultz  (same 
address  as  applicant),  (214)  243-2431. 
Transporting  steel  hangers  and  anchors, 
between  Dallas,  TX,  on  the  one  hand, 
and,  on  the  other,  Atlanta,  GA,  and 
Menomonee  Falls,  WI,  points  in  OH  and 
those  in  El  Paso  County,  TX,  Essex  and 
Hunterdon  Counties,  NJ,  Peoria, 
Champaign,  and  Will  Counties,  IL,  and 
Frederick  County,  MD. 

MC  145301  (Sub-18),  filed  July  6, 1981. 
Applicant:  R.E.M.  TRANSPORT  CO., 
INC.,  4259  S.  76th  East  Ave.,  Tulsa,  OK 
74145.  Representative:  Brian  S.  Stern, 
5411-D  Backlick  Rd.,  Springfield,  VA 
22151,  (703)  941-8200).  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of  (1) 
aerosol  paints,  and  (2)  adhesives, 
between  points  in  Philadelphia,  1 
Montgomery,  and  Baltimore  Counties, 
PA,  Chenango  County,  NY,  Dallas 
County,  TX,  and  Los  Angeles  County, 


CA,  on  the  one  hand,  and,  on  the  other, 
points  in  AR,  CA,  LA,  OK,  and  TX. 

MC  149541  (Sub-3),  filed  July  9. 1981. 
Applicant:  LEBARNOLD,  INC.,  470  St. 
John’s  Church  Road,  Camp  Hill,  PA 
17011.  Representative:  Francis  W. 
Mclnemy,  1000  Sixteenth  Street,  NW„ 
Suite  502,  Solar  Bldg.,  Washington,  DC 
20036  (202)  783-8131.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with  , 
The  Quaker  Oats  Company,  of  Chicago, 

IL. 

MC  152741  (Sub-2),  filed  July  13, 1981. 
Applicant:  APPALACHIAN  FREIGHT 
CARRIERS,  INC.,  P.O.  Box  307, 

Edinburg,  VA  22824.  Representative: 
Lawrence  E.  Lindeman,  425 13th  St., 

NW.,  Suite  1032,  Washington,  DC  20004, 
(202)  628-4600.  Transporting  food  and 
related  products,  between  points  in  VA, 
CT,  WV,  MD,  DE,  PA,  NJ,  NY,  NC.  OH. 

MI,  IN.  IL,  KY,  TN,  and  DC. 

MC  155770,  filed  July  13, 1981. 
Applicant:  EDWARD  M.  ENNIS,  d.b.a. 
ELCO  TRANSPORTATION,  Route  7, 
Arlington,  VT  05250.  Representative: 
Edward  M.  Snnis  (same  address  as 
applicant)  (802)  375-6322.  Transporting 
(1)  plastic  products,  and  (2)  metal 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Poly- 
Matrix,  Inc.,  of  Pittsfield,  MA,  (b)  Mack 
Molding  Company,  Inc.,  of  Arlington, 

VT,  and  (c)  Vermont  Bag  &  Film 
Company,  of  Bennington,  VT,  in  (1) 
above,  and  L  &  D  Fabricators,  of 
Bennington,  VT,  in  (2)  above. 

MC  156070  (Sub-1),  filed  June  22, 1981. 
Applicant:  SIRMAN’S  WORLD  TRAVEL 
AGENCY,  435  Race  Street,  Cambridge, 
MD  21613.  Representative:  Eleanor  G. 

-  Sirman,  809  Radiance  Drive,  Cambridge, 
MD  21613,  (301)  228-9014.  As  a  broker, 
at  Cambridge,  MD,  in  arranging  for  the 
transportation  of  passengers  and  their 
baggage,  beginning  and  ending  at 
Cambridge,  MD,  and  extending  to  points 
in  the  U.S.,  including  AK  and  HI. 

MC  156941,  filed  June  29. 1981. 
Applicant:  COLUMBIA  NAVIGATION 
INC.,  P.O.  Box  4065,  Missoula,  MT  59806. 
Representative:  William  E.  Seliski,  P.O. 
Box  8255,  Missoula,  MT  59807  (406)  543- 
8369.  Transporting  such  commodities  as 
are  dealt  in  or  used  by  lumber  yards  and 
farm  supply  stores,  between  points  in 
ID,  MT,  OR  and  WA,  on  the  one  hand, 
and,  on  the  other,  points  in  AZ,  CA,  CO, 
IL,  IA,  KS,  MN,  MO,  NE.  ND,  OK,  SD. 

TX,  UT,  WL  NV,  NM,  and  WY. 

MC  157040,  filed  July  9, 1981. 
Applicant:  KEVIN  LUCAS  TRUCKING, 
INC.,  Vertrees,  KY  42785. 

Representative:  Rudy  Yessin,  P.O. 
Drawer  B,  Frankfort,  KY  40602  (502)  227- 


7326.  Transporting  asphalt,  between 
points  in  Jefferson  County,  KY,  on  the 
one  hand,  and,  on  the  other,  points  in 
Harrison,  Perry,  Spencer,  Dubois, 
Crawford,  Floyd,  Clark,  Orange, 
Washington,  Jefferson,  Scott,  Martin, 
Jackson,  Lawrence,  Switzerland, 
Jennings,  Marion,  Bartholomew,  Shelby, 
Hancock,  Rush,  Morgan,  Johnson, 
Monroe,  Brown,  Decatur,  Franklin, 
Ripley,  Knox,  Daviess,  Pike,  Gibson, 
Posey,  Vandenburg,  and  Warrick 
Counties,  IN. 

MC  157101,  filed  July  13, 1981. 
Applicant:  GEORGE  P.  ADAMS,  d.b.a. 
ADAMS  TRUCKING,  Route  109, 

Sanford,  ME  04037.  Representative: 

Mary  E.  Kelley,  22  Stearns  Ave., 
Medford,  MA  02155.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in 
ME,  NH,  VT  and  MA,  on  the  one  hand, 
and,  on  the  other,  points  in  ME,  NH,  VT, 
MA,  RI,  CT,  NY,  NJ,  PA.  and  OH. 

MC  1157120,  filed  July  8, 1981. 
Applicant:  BAUER  TRUCKING  CO.. 
INC.,  2745  Bauers  Farm  Road,  Baltimore, 
MD  21219.  Representative:  Robert  W. 
Baker,  Jr.,  100  S.  Charles  Street, 
Baltimore,  MD  21201  (301)  332-8846. 
Transporting  metal  products,  between 
points  in  MD,  PA,  DE,  NJ,  VA  and  DC. 

[FR  Doc.  81-22030  Filed  7-28-«l;  8:45  am] 

BILLING  CODE  7035-01-41 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission’s  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  erf  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
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operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
horn  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler  and  Fortier. 
Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract.” 

Please  direct  status  inquiries  to  the 
Ombudsman’s  Office,  (202)  275-7326. 

Volume  No.  OPY-2-130 

Decided:  July  15, 1981. 

MC 10343  (Sub-46),  filed  June  30, 1981. 
Applicant:  CHURCHILL  TRUCK  LINES, 
INC.,  P.O.  Box  250,  Hwy  38  West, 
Chillicothe,  MO  64601.  Representative: 
Frank  W.  Taylor,  Jr.,  1221  Baltimore 
Ave.,  Suite  600,  Kansas  City,  MO  64105, 
(816)  221-1464.  Over  regular  routes, 
transporting  general  commodities 


(except  classes  A  and  B  explosives)  (A): 
(1)  Between  Omaha,  NE,  Des  Moines, 

LA,  over  Interstate  Hwy  80;  (2)  Between 
Omaha,  NE,  and  St.  Joseph,  MO:  From 
Omaha  over  Interstate  Hwy  80  to 
junction  Interstate  Hwy  29,  then  over 
Interstate  Hwy  29  to  St.  Joseph,  and 
return  over  the  same  route;  (3)  Between 
Omaha,  NE  and  Atchison,  KS:  over  U.S. 
Hwy  73;  (4)  Between  Omaha,  NE,  and 
Topeka,  KS:  over  U.S.  Hwy  75;  (5) 
Between  Omaha,  NE,  and  Junction  City, 
KS:  From  Omaha  over  Interstate  Hwy  80 
to  junction  U.S.  Hwy  77,  then  over  U.S. 
Hwy  77  to  Junction  City,  and  return  over 
the  same  route;  (6)  Between  Lincoln,  NE, 
and  junction  U.S.  Hwy  34  and  U.S.  Hwy 
75,  over  U.S.  Hwy  34;  (7)  Between 
Lincoln,  NE,  and  junction  U.S.  Hwy  75 
and  NE  Hwy  2,  over  NE  Hwy  2;  (8) 
Between  Wichita,  KS  and  Oklahoma 
City,  OK:  (a)  Interstate  Hwy  35,  (b)  From 
Wichita  over  Interstate  Hwy  35  to 
junction  U.S.  Hwy  177,  then  over  U.S. 
Hwy  1 77  to  junction  U.S.  Hwy  177  and 
U.S.  Hwy  77,  then  over  U.S.  Hwy  77  to 
junction  U.S.  Hwy  77  and  Interstate 
Hwy  35  (south  of  Guthrie,  OK),  then 
over  Interstate  Hwy  35  to  Oklahoma 
City,  and  return  over  the  same  route,  (c) 
From  Wichita  over  Interstate  Hwy  35  to 
junction  U.S.  Hwy  166,  then  over  U.S. 
Hwy  166  to  junction  U.S.  Hwy  81,  then 
over  U.S.  Hwy  81  to  OK  Hwy  3,  then 
over  OK  Hwy  3  to  Oklahoma  City,  and 
return  over  the  same  route,  (d)  From 
Wichita  over  KS  Hwy  15  to  junction  U.S. 
Hwy  77,  then  over  U.S.  Hwy  77  to 
junction  U.S.  Hwy  177,  then  over  U.S. 
Hwy  177  to  junction  Interstate  Hwy  44, 
and  return  over  the  same  route;  (9) 
Between  Enid  and  Muskogee,  OK:  (a) 
over  U.S.  Hwy  64,  (b)  From  Enid  over 
U.S.  Hwy  64  to  junction  Cimmaron 
Turnpike,  then  over  Cimmaron  Turnpike 
to  junction  Muskogee  Turnpike,  then 
over  Muskogee  Turnpike  to  Muskogee, 
and  return  over  the  same  route;  (10) 
Between  junction  Interstate  Hwy  35  and 
U.S.  Hwy  60,  and  junction  U.S.  Hwy  60 
and  U.S.  Hwy  75:  From  the  junction 
Interstate  Hwy  35  and  U.S.  Hwy  60  over 
U.S.  Hwy  60  to  junction  U.S.  Hwy  75, 
and  return  over  the  same  route;  (11) 
Between  Stillwater,  OK,  and  junction 
OK  Hwy  33  and  Interstate  Hwy  35:  From 
Stillwater  over  U.S.  Hwy  177  to  junction 
OK  Hwy  33,  then  over  OK  Hwy  33  to 
junction  Interstate  Hwy  35,  and  return 
over  the  same  route;  (12)  Between 
Oklahoma  City,  OK,  and  Ft.  Worth,  TX: 
From  Oklahoma  City  over  Interstate 
Hwy  35  to  junction  Interstate  Hwy  35W, 
then  over  Interstate  Hwy  35W  to  Ft. 
Worth,  TX,  and  return  over  the  same 
route;  (13)  Between  junction  Interstate 
Hwy  35  and  Interstate  Hwy  35E  and 
Dallas,  TX,  over  Interstate  Hwy  35E;  (14) 


Between  Topeka,  KS.  and  Tulsa,  OK. 
over  U.S.  Hwy  75;  (15)  Between  Kansas 
City,  MO,  and  junction  Interstate  Hwy 
35  and  U.S.  Hwy  75,  over  Interstate  Hwy 
35;  (16)  Between  Kansas  City,  MO.  and 
Tulsa,  OK:  From  Kansas  City,  over 
Interstate  Hwy  35  to  junction  U.S.  Hwy 
169,  then  over  U.S.  Hwy  169  to  Tulsa, 
and  return  over  the  same  route;  (17) 
Between  Topeka,  KS,  and  junction  U.S. 
Hwy  77  and  KS  Hwy  15:  From  Topeka 
over  Interstate  Hwy  35  to  junction  U.S. 
Hwy  77,  then  over  U.S.  Hwy  77  to 
junction  KS  Hwy  15,  and  return  over  the 
same  route;  (18)  Between  Springfield, 

MO,  and  Oklahoma  City,  OK,  (a)  over 
Interstate  Hwy  44,  and  (b)  over  U.S. 

Hwy  66;  (19)  Between  Kansas  City,  MO, 
and  Bella  Vista,  AR.  over  U.S.  Hwy  71; 
(20)  Between  Tulsa,  OK,  and  junction 
U.S.  Hwy  69  and  Indian  Nation 
Turnpike:  From  Tulsa  over  U.S.  Hwy  75 
to  junction  Indian  Nation  Turnpike,  then 
over  Indian  Nation  Turnpike  to  junction 
U.S.  Hwy  69,  and  return  over  the  same 
route,  serving  all  intermediate  points  in  - 
Routes  (1-20)  above;  (B)  serving  all 
points  in  KS,  OK,  MO,  IA,  and  IL  as  off- 
route  points  in  connection  with  carrier's 
regular  route  operations;  and  (C)  serving 
all  points  in  Navarro  County,  TX,  as  off- 
route  points  in  connection  with  carrier's 
regular  route  operations. 

Note. — Applicant  seeks  to  tack  all  of  the 
authority  sought  in  this  application  with  its 
existing  authority. 

MC  29642  (Sub-16),  filed  June  29. 1961. 
Applicant:  FIVE  TRANSPORTATION 
CO.,  P.O.  Box  1635,  Brunswick,  GA 
31520.  Representative:  K.  Edward 
Wolcott,  Suite  1200  Gas  Light  Tower, 

235  Peachtree  St.,  NE.,  Atlanta,  GA 
30303;  404-522-2322.  Transportating 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in  FL, 
GA,  and  SC. 

MC  69052  (Sub-46),  filed  June  29. 1981. 
Applicant:  REED  TRUCKING  CO.,  P.O. 
Box  216,  Milton,  DE 19968. 
Representative:  Edward  G.  Villalon.  425 
13th  St.,  NW.,  Suite  1032,  Washington. 

DC  20004;  202-626-4600.  Transporting 
chemicals  and  related  products, 
between  points  in  DE,  MD,  NJ,  NY,  OH, 
PA,  VA,  WV,  and  DC. 

MC  88203  (Sub-15),  filed  July  6, 1981. 
Applicant  OTIS  WRIGHT  &  SONS, 

INC.,  700  East  Wayne  St,  P.O.  Box  277, 
Lima,  OH  45802.  Representative:  Earl  N. 
Merwin,  85  East  Gay  St,  Columbus,  OH 
43215;  614-224-3161.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in 
Adams,  Allen,  Jay,  Randolph,  Union, 
and  Wayne  Counties,  IN,  and  points  in 
OH,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 
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MC 107012  (Sub-729),  filed  July  7, 1981. 
Applicant:  NORTH  AMERICAN  VAN 
LINES,  INC.,  5001  U.S.  Hwy  30  West, 

P.O.  Box  988,  Fort  Wayne,  IN  46801, 
Representative:  Gerald  A.  Burns  (same 
as  applicant)  (219)  429-2234. 

Transporting  general  commodities 
(except  Classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Control  Data 
Corporation,  of  Minneapolis,  MN. 

MC  107012  (Sub-730),  filed  July  7, 1981. 
Applicant:  NORTH  AMERICAN  VAN 
LINES,  INC.,  5001  U.S.  Hwy  30  West, 

P.O.  Box  988,  Fort  Wayne,  IN  46801. 
Representative:  David  D.  Bishop  (same 
address  as  applicant)  (219)  429-2110. 
Transporting  general  commodities 
(except  Classes  A  and  B  explosives), 
between  Norfolk,  Newport  News,  and 
Portsmouth,  VA,  points  in  Brunswick 
County,  NC,  Charleston  County,  SC,  and 
Chatham  County,  GA,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 

MC  108452  (Sub-13),  filed  July  1, 1981. 
Applicant:  GOLD  LINE,  INC.,  5500 
Tuxedo  Rd.,  Tuxedo,  MD  20781. 
Representative:  L.  C.  Major,  Jr.,  Suite 
400,  Overlook  Bldg.,  6121  Lincolnia  Rd., 
Alexandria,  VA  22312  (703)  750-1112. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  between  points  in  the  U.S. 
(including  AK,  but  excluding  HI). 

MC  111812  (Sub-760),  filed  July  6„ 

1981.  Applicant:  MIDWEST  COAST 
TRANSPORT,  INC.,  P.O.  Box  1233, 

Sioux  Falls,  SD  57117.  Representative:  R. 
H.  Jinks  (same  address  as  applicant) 

(605)  339-8470.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  the  U.S. 

MC  126542  (Sub-19),  filed  July  7, 1981. 
Applicant:  B.  R.  WILLIAMS  TRUCKING. 
INC.,  P.O.  Box  3310,  Oxford,  AL  36201. 
Representative:  John  W.  Cooper,  P.O. 
Box  56,  Mentone,  AL  35984  (205)  634- 
4885.  Transporting  (1)  metal  products, 
and  (2)  such  commodities  as  are  dealt  in 
or  used  by  manufacturers  and 
distributors  of  antennas,  between  points 
in  the  U.S.,  under  continuing  contract(s) 
with  Southern  Tool,  a  division  of 
Scientific-Atlanta,  of  Anniston,  AL. 

MC  126822  (Sub-119),  filed  July  7, 1981. 
Applicant:  WESTPORT  TRUCKING 
CO.,  15580  South  169  Hwy.,  Olathe,  KS 
66061.  Representative:  John  T.  Pruitt 
(same  address  as  applicant)  (913)  782- 
6080.  Transporting  such  commodities  as 
are  dealt  in  or  used  by  chain  grocery 
and  food  business  houses,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  General  Foods 
Corporation,  of  White  Plains,  NY. 


MC  139663  (Sub-12),  filed  July  1, 1981. 
Applicant:  HASKINS  &  SON,  INC.,  815 
Max  Ave.,  P.O.  Box  20276,  Lansing,  MI 
48901.  Representative:  Karl  L  Gotting, 
1200  Bank  of  Lansing  Bldg.,  Lansing,  MI 
48933  (517)  489-5724.  Transporting 
commodities  in  bulk,  metal  products, 
and  waste  or  scrap  materials  not 
identified  by  industry  producing, 
between  points  in  the  U.S. 

MC  142193  (Sub-2),  filed  June  29, 1981. 
Applicant:  ROBERT  L.  DIETZ  and 
DONNA  J.  DIETZ  d.b.a.  DIETZ 
PRODUCE,  P.O.  Box  554,  Alma,  NE 
68920.  Representative:  Leslie  R.  Kehl, 

1660  Lincoln  St.,  Suite  1600,  Denver,  CO 
80264.  Transporting  (1)  lumber  and  wood 
products,  and  (2)  such  commodities  as 
are  dealt  in  or  used  by  manufacturers 
and  distributors  of  cabinets,  between 
points  in  .the  U.S.,  under  continuing 
contract(s)  with  Riviera  Products, 
Division  of  Evans  Products  Co.,  of 
Colorado  Springs,  CO. 

MC  144693  (Sub-11),  filed  July  7, 1981. 
Applicant:  GLENN’S  TRUCK  SERVICE, 
#1  Produce  Row,  St.  Louis,  MO  63102. 
Representative:  Larry  D.  Knox,  600 
Hubbell  Bldg.,  Des  Moines,  IA  50309; 
515-244-2329.  Transporting  chemicals 
and  related  products,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Plasti-Chem,  Inc.,  of  Fresno,  CA, 
and  Futura  Coatings,  Inc.,  of  Hazelwood, 
MO. 

MC  146293  (Sub-85),  filed  July  7, 1981. 
Applicant:  REGAL  TRUCKING  CO., 

INC.,  P.O.  Box  829,  Lawrenceville,  GA 
30246.  Representative;  Richard  M. 
Tettelbaum,  P.O.  Box  720434,  Atlanta, 

GA  30328;  404-256-4320.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  manufacturers  and  distributors 
of  chemicals  and  related  products  and 
rubber  and  plastic  products,  between 
points  in  the  U.S. 

MC  148143  (Sub-11),  filed  July  7, 1981. 
Applicant:  MID-AMERICA  FARM 
LINES,  INC.,  M.P.O.  Box  71,  Springfield, 
MO  65801.  Representative:  John  M. 
Ringenberg  (same  address  as  applicant) 
417-862-7460.  Transporting  food  and 
related  products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Swift  Independent  Packing  Company,  of 
Chicago,  IL. 

MC  149173  (Sub-3),  filed  July  2, 1981. 
Applicant:  NATIONAL  EXPRESS,  INC., 
8138  Balson  Ave.,  St.  Louis,  MO  63130. 
Representative:  Clarence  E.  Scott  (same 
address  as  applioant)  314-231-4300. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S. 

MC  152363  (Sub-2),  filed  July  7, 1981. 
Applicant:  PERDUE 

TRANSPORTATION,  INC.,  Zion  Church 


Rd.,  Salisbury,  MD  21801. 

Representative:  James  F.  Flint,  406 
World  Center  Bldg.,  918 16th  St.,  NW., 
Washington,  DC  20006,  202-833-1170. 
Transporting  such  commodities  as  are 
dealt  in  by  chain  grocery  and  food 
business  houses,  between  those  points  ' 
in  the  U.S.,  in  and  east  of  WI,  IL,  KY, 

TN,  GA,  and  FL. 

MC  152663  (Sub-2),  filed  July  7, 1981. 
Applicant:  ISC  TRANSYSTEMS,  INC., 

100  Jericho  Quadrangle,  Jericho,  NY 
11754.  Representative:  Larsh  B. 
Mewhinney,  555  Madison  Avenue,  New 
York,  NY  10022,  (212)  838-0600. 
Transporting  wire  and  wire  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Laribee 
Wire,  Inc.,  of  Farmingdale,  NY. 

MC  153392  (Sub-2),  filed  July  2, 1981. 
Applicant:  CENTRAL  TRACTOR  FARM 
&  FAMILY  CENTER,  INC.,  1515  East 
Euclid,  Des  Moines,  IA  50316. 
Representative:  William  L.  Fairbank, 

2400  Financial  Center,  Des  Moines,  LA 
50309  (515)  282-3525.  Transporting  (1) 
pulp,  paper  and  related  products  and 
rubber  and  plastic  products,  under 
continuing  contract(s)  with  Great  Plains 
Bag  Corporation,  of  Des  Moines,  IA,  (2) 
machinery  and  metal  products,  under 
continuing  contract(s)  with  Osmundson 
Mfg.  Co.,  of  Perry,  LA,  and  (3) 
machinery,  under  continuing  contract(s) 
with  Speeco,  Inc.,  d.b.a.  Special 
Products  Company,  of  Golden,  CO, 
between  points  in  the  U.S. 

MC  154713  (Sub-1),  filed  July  2, 1981. 
Applicant:  DUMONT  TRUCKING,  INC., 
P.O.  Box  2591,  Anniston,  AL  36202. 
Representative:  James  M.  Burtch,  100  E. 
Broad  St.,  Columbus,  OH  43215;  614- 
228-1541.  Transporting  metal  products, 
between  points  in  Bedford  County,  VA, 
on  the  one  hand,  and,  on  the  other, 
points  in  Calhoun  County,  AL 

MC  155812,  filed  July  6, 1981. 
Applicant:  SEA-PAC  FREIGHT  LINES, 
INC.,  P.O.  Box  3763,  Seattle,  WA  98124. 
Representative:  Russell  A.  Evans,  410 
Maynard  Bldg.,  119  First  Ave.  S.,  Seattle, 
WA  98104  (206)  622-1471.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
(1)  Pacific  Food  Products,  of  Seattle, 
WA,  (2)  Seneca  Foods  Corp.,  of  Prosser, 
WA,  (3)  National  Fruit  Canning  Co.,  of 
Seattle,  WA,  (4)  Hi-Country  Foods 
Corp.,  of  Selah,  WA,  (5)  Wash-Oregon 
Shippers  Association,  of  Seattle,  WA 
and  (6)  Continental  Mills,  Inc.,  of 
Seattle,  WA. 

MC  156763,  filed  July  7, 1981. 
Applicant:  MIDDLETON  LEASING, 
INC.,  P.O.B.  340,  Scappoose,  OR  97056. 
Representative:  Kasis  Quillinan,  419 
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NW.  23rd  Ave.,  Portland,  OR  97210  (503) 
226-3755.  Transporting  (1)  building 
materials,  (2)  lumber  and  wood 
products,  and  (3)  metal  products, 
between  points  in  OR,  WA,  CA,  and  ID. 

MC  157013,  filed  July  7, 1981. 

Applicant:  JAMES  ROGERS  TRUCKING 
CO.,  4540  E.  49th  St.,  Los  Angeles,  CA 
90058.  Representative:  William  J. 
Monheim,  P.O.  Box  1756,  Whittier,  CA 
90609;  213/945-2745.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in  Los 
Angeles  County,  CA,  on  the  one  hand, 
and,  on  the  other,  points  in  AZ  and  NV. 

Volume  No.  OPY-2-132 

Decided:  July  16. 1981. 

MC  106603  (Sub-221),  filed  July  9, 1981. 
Applicant:  DIRECT  TRANSIT  LINES, 
INC.,  200  Colrain  Street,  S.W.,  Grand 
Rapids,  MI  49508.  Representative: 

Martin  J.  Leavitt,  22375  Haggerty  Road, 
P.O.  Box  400,  Northville,  MI  48167  (313) 
349-3980.  Transporting  plup,  paper  and 
related  products,  and  forest  products, 
between  points  in  CT,  DE,  IA,  IL,  IN,  KY, 
MA,  MD,  ME,  MI,  MN,  MO,  ND,  NH,  NJ, 
NY,  OH,  PA,  RI,  VT,  VA,  WI,  and  WV. 

MC  121622  (Sub-5),  filed  June  18, 1981. 
Applicant:  DAYTON  MOTOR 
EXPRESS,  INC.,  P.O.  Box  110,  Dayton, 

TN  37321.  Representative:  Blaine 
Buchanan,  1024  James  Building, 
Chattanooga,  TN  37402;  615-267-1135. 
Transporting  over  regular  routes, 
general  commodities  (except  classes  A 
and  B  explosives),  (1)  Between 
Chattanooga  and  Knoxville,  TN:  from 
Chattanooga  over  U.S.  Hwy  27  to 
junction  Interstate  Hwy  40,  then  over 
Interstate  Hwy  40  to  Knoxville,  and 
return  over  the  same  routes,  (2)  Between 
junction  U.S.  Hwys  27  and  70  and 
Knoxville,  TN,  over  U.S.  Hwy  70,  and  (3) 
Between  junction  U.S.  Hwy  27  and  TN 
Hwy  153,  and  Chattanooga,  TN:  from 
junction  U.S.  Hwy  27  and  TN  Hwy  153 
over  TN  Hwy  153  to  junction  TN  Hwy 
58,  then  over  TN  Hwy  58  to 
Chattanooga,  and  return  over  the  same 
routes,  serving  in  connection  with  routes 
(1)  thur  (3)  above  points  in  Hamilton. 
Rhea,  Roane,  Knox,  Bradley,  Meigs, 
McMinn,  Monroe,  Loudon,  and  Blount 
Counties,  TN,  and  points  in  GA  as  off- 
route  points.  Condition:  Issuance  of  a 
certificate  here  in  subject  to  prior  or 
coincidental  cancellation  at  applicant's 
written  request  of  Certificates  of 
Registration  Nos.  MC-121622,  issued 
May  9, 1968,  MC-121622  Sub  1,  issued 
April  30. 1971,  MC-121622  Sub  2,  issur  \ 
September  13, 1973,  MC-121622  Sub  3. 
issued  February  15, 1977,  and  MC- 
121622  Sub  4,  issued  August  9, 1979. 

MC  126253  (Sub-6),  filed  July  8, 1981. 
Applicant:  WESTERN  MASS.  BUS 


LINES,  INC.,  59  Service  Center, 
Northampton,  MA  01060. 

Representative:  David  M.  Marshall,  101 
State  St.,  Suite  304,  Springfield,  MA 
01103.  Transporting  passengers  and 
their  baggage,  in  the  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  beginning  and  ending  at 
points  in  Hampden  and  Hampshire 
Counties,  MA,  and  extending  to  points 
in  the  U.S. 

MC  127303  (Sub-90),  filed  July  8, 1981. 
Applicant:  ZELLMER  TRUCK  LINES, 
INC.,  P.O.  Box  343,  Granville,  IL  61326. 
Representative:  E.  Stephen  Heisley,  805 
McLachlen  Bank  Bldg.,  666 11th  St., 

NW.,  Washington,  D.C.  20001;  202-628- 
9243.  Transporting  metal  products, 
between  points  in  Jackson  County,  MO, 
on  the  one  hand,  and,  on  the  other, 
points  in  EL  and  IN. 

MC  129542  (Sub-2),  filed  July  8, 1981. 
Applicant:  MOSCA  BROS,  MOVING  & 
STORAGE,  INC.,  801  Erie  Boulevard, 
Rome,  NY  13444.  Representative:  Robert 
J.  Gallagher,  1000  Connecticut  Ave., 

NW.,  Suite  1200,  Washington,  D.C. 

20036;  202-785-0024.  Transporting 
household  goods,  (1)  between  points  in 
MA,  CT,  RI,  NY,  NJ,  PA,  DE,  MD,  VA, 
and  DC,  and  (2)  between  points  in  MA, 
CT,  RI,  NY,  NJ,  PA.  DE,  MD,  VA  and  DC. 
on  the  one  hand,  and,  on  the  other, 
points  in  ME,  NH,  VT,  MA,  CT,  RI,  NY, 
NJ,  DE,  PA,  MD,  OH,  WV,  VA,  NC,  SC. 
GA,  FL,  AL,  MS,  TN,  KY,  MI,  IN,  MN. 

WI,  IA,  IL,  NB,  KS,  MO,  CO,  OK,  AR. 

LA,  TX,  and  DC. 

MC  129712  (Sub-48),  filed  July  6, 1981. 
Applicant:  GEORGE  BENNETT  MOTOR 
EXPRESS,  INC.,  P.O.  Box  569, 
McDonough,  GA  30253.  Representative: 
Guy  H.  Postell,  Suite  713,  3384  Peachtree 
Rd.,  N.E.,  Atlanta,  GA  30326;  404-237- 
6472.  Transporting  metal  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  LaBarge,  Inc. 
(Tublar  Division),  of  St.  Louis,  MO. 

MC  129712  (Sub-49),  filed  July  6, 1981. 
Applicant:  GEORGE  BENNETT  MOTOR 
EXPRESS,  INC.,  P.O.  Box  589, 
McDonough,  GA  30253.  Representative: 
Guy  H.  Postell,  Suite  713,  3384  Peachtree 
Rd.  NE.,  Atlanta,  GA  30326;  404-237- 
6472.  Transporting  metal  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Tubular 
Steel  Incorporated,  of  Hazelwood,  MO. 

MC  129712  (Sub-50),  filed  July  7, 1981. 
Applicant:  GEORGE  BENNETT  MOTOR 
EXPRESS,  INC.,  P.O.  Box  569, 
McDonough,  GA  30253.  Representative: 
Guy  H.  Postell,  Suite  713,  3384  Peachtree 
Rd.,  NE.,  Atlanta,  GA  30326  (404)  237- 
6472.  Transporting  metal  products, 
between  points  in  the  U.S.  under 
continuing  contract(s)  with  Fluor  Pipe 


and  Piling  Company  of  Chesterfield. 

MO. 

MC  134182  (Sub-42),  filed  July  6, 1981. 
Applicant:  ALLIED  TRANSPORTATION 
SERVICES,  INC.  P.O.  Box  7424, 

Shawnee  Mission,  KS  66207. 
Representative:  Arthur  J.  Cerra,  2100 
CharterBank  Center,  P.O.  Box  19251, 
Kansas  City,  MO  64141;  816-842-8000. 
Transporting  food  and  related  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Iowa  Beef 
Processors,  Inc.,  of  Dakota  City,  NE,  and 
Campbell  Soup  Company,  of  Camden, 

NJ. 

MC  136363  (Sub-28),  filed  July  7. 1981. 
Applicant  J  &  P  PROPERTIES,  INC,,  P.O. 
Box  1146,  Apopka,  FL  32703. 
Representative:  James  E.  Wharton.  Suite 
811,  Metcalf  Bldg.,  100  South  Orange 
Ave.,  Orlando,  FL  32801;  305-426-2213. 
Transporting  pulp,  paper  and  related 
products,  and  rubber  and  plastic 
products,  between  the  facilities  of 
Georgia-Pacific  Corporation,  at  points  in 
the  U.S.,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S. 

MC  136512  (Sub-23),  filed  July  7. 1981. 
Applicant  SPACE  CARRIERS,  INCL,  444 
Lafayette  Rd.,  St  Paul  MN  55101. 
Representative:  Harold  D.  Anderson 
(same  address  as  applicant)  612-222- 
7792.  Transporting  such  commodities  as 
are  dealt  in  and  used  by  manufacturers 
and  distributors  of  air  conditioners  and 
compressors,  between  points  in  Smith 
County,  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  136512  (Sub-24),  filed  July  7. 1981. 
Applicant:  SPACE  CARRIERS,  INC,  444 
Lafayette  Rd.,  St  Paul  MN  55101. 
Representative:  Harold  D.  Anderson 
(same  address  as  applicant)  612-222- 
7792.  Transporting  food  and  related 
products  between  the  facilities  of 
Thomas  J.  Lipton,  at  points  in  NJ,  PA, 

VA,  TX,  MO,  NE,  and  CA,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  136512  (Sub-25),  filed  July  7, 1981. 
Applicant:  SPACE  CARRIERS.  INC.  444 
Lafayette  Rd.,  St.  Paul,  MN  55101. 
Representative:  Harold  D.  Anderson 
(same  address  as  applicant)  612-222- 
7792.  Transporting  food  and  related 
products  between  points  in  Hennepin 
County,  MN  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  140902  (Sub-17),  filed  July  10. 1981. 
Applicant  DPD,  INC,  3600  N.W.  82nd 
Ave.,  Miami,  FL  33166.  Representative: 
Dale  A.  Tibbets  (same  address  as 
applicant)  (305)  593-3204.  Transporting 
such  commodities  as  are  dealt  in  by 
wholesale  and  retail  chain  lumber 
stores,  between  points  in  the  U.S^  under 
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continuing  contract(s)  within  84  Lumber 
Company,  of  Eighty-four,  PA. 

MC  142603  (Sub-51),  filed  July  9, 1981. 
Applicant:  CONTRACT  CARRIERS  OF 
AMERICA,  INC.,  P.O.  Box  179, 
Springfield,  MA  01101.  Representative: 
Susan  E.  Mitchell  (same  address  as 
applicant)  (413)  732-6283.  Transporting 
rubber  and  plastic  products  and  waste 
or  scrap  materials  not  identified  by 
industry  producing,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  A-Top  Polymers,  Inc.,  of  Salem, 

NH. 

MC  142672  (Sub-176),  filed  July  7, 1981. 
Applicant:  DAVID  BENEUX  PRODUCE 
&  TRUCKING,  INC.,  P.O.  Drawer  F, 
Mulberry,  AR  72947.  Representative: 

Don  Garrison,  P.O.  Box  1065, 

Fayetteville,  AR  72702;  (501)  521-8121. 
Transporting  bananas,  between  points 
in  Harrison  County,  MS,  and  Charleston 
County,  SC,  on  the  one  hand,  and,  on  the 
other,  points  in  AL,  AR,  CO,  CT,  DE,  FL, 
GA,  IA,  IL,  IN,  KS,  LA,  MA,  MD,  ME,  MI, 
MN,  MO.  MS,  NC,  NE,  NJ,  NY,  OH,  OK, 
PA,  RI,  SC,  TN,  TX,  VA  and  WV. 

MC  145313,  filed  June  30, 1981. 
Applicant:  CODE  THREE  AVIATION, 
INC.,  22845  Mariano  St.,  Woodland 
Hills,  CA  91367.  Representative: 
Alexander  Adams  (same  address  as 
applicant)  213-780-0727.  Transporting 
(1)  such  commodities  as  are  dealt  in  or 
used  by  manufacturers  and  distributors 
of  candles,  (2)  food  products,  (3)  glass 
containers,  (4)  paper,  and  (5)  soap 
supplies,  between  points  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Candle  Corporation  of  America,  of 
Carson,  CA. 

MC  148632  (Sub-6),  filed  July  7, 1981. 
Applicant:  DIXON  MOTOR  FREIGHT, 
INC.,  2620  Old  Egg  Harbor  Road, 
Lindenwold,  NJ  08021.  Representative: 
Gary  V.  Dixon  (same  as  applicant)  (609) 
787-5858.  Transporting  lumber  and 
wood  products,  and  pulp,  paper  and 
related  products,  between  the  facilities 
of  Weyerhauser  Company,  at  points  in 
the  U.S.,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S.,  in  and  east  of 
ND,  SD,  NE,  KS,  OK,  and  TX. 

MC  154952,  filed  July  6, 1981. 
Applicant:  DEAN  KLINETOBE,  812  East 
Grant,  O’Neill,  NE  68763. 

Representative:  Bradford  E.  Kistler,  P.O. 
Box  82028,  Lincoln,  NE  68501  (402)  475- 
6761.  Transporting  chemical  and  related 
products,  between  points  in  Lea  and 
Eddy  Counties,  NM,  on  the  one  hand, 
and,  on  the  other,  points  in  Antelope, 
Brown,  Rock  and  Holt  Counties,  NE. 

MC  156032  (Sub-2),  filed  July  10, 1981. 
Applicant:  ROY  LEATHAM 
TRANSPORT  INC.,  5217  S.E.  Aldercrest 
Rd.,  Milwaukie,  OR  97222. 


Representative:  John  H.  King,  50015  S.E. 
Coalman  Rd.,  Sandy,  OR  97055,  (503) 
668-4742.  Transporting  (1)  lumber  and 
wood  products,  and  (2)  pulp,  paper  and 
related  products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Publishers  Paper  Company,  of  Portland, 
OR. 

MC  157032,  filed  July  7. 1981. 
Applicant:  H.  L.  S.  LIMOUSINE 
SERVICE,  INC.,  d.b.a.  HOLLYWOOD 
LIMOUSINE,  46-02  37th  Avenue,  Long 
Island  City,  NY  11101.  Representative: 
John  Raphael,  4800  Wellington  Avenue, 
Ventnor,  NJ  08406  (609)  347-1574. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  beginning  and  ending  at 
Atlantic  City,  NJ,  and  extending  to 
points  in  NY,  NJ,  PA,  MD,  CT  and  DE. 

MC  157042,  filed  July  9, 1981. 
Applicant:  L  &  L  LEASING,  INC.,  P.O. 
Box  516,  Waterloo,  IN  46793. 
Representative:  Donald  W.  Smith,  P.O. 
Box  40248,  Indianapolis,  IN  46240;  317- 
846-6655.  Transporting  (1)  petroleum, 
natural  gas  and  their  products,  and  (2) 
chemicals  and  related  products, 
between  points  in  IN,  MI,  KY,  OH,  IL, 
and  MO.  Condition:  To  the  extent  any 
certificate  issued  in  this  proceeding 
authorizes  the  transportation  of  classes 
A  and  B  explosives,  it  shall  be  limited  in 
point  of  time  to  a  period  expiring  5  years 
from  its  date  of  issuance. 

MC  157052,  filed  July  9, 1981. 
Applicant:  J.  A.  BARNES  &  SON,  INC., 
1300  Raleigh  Rd.,  Wilson,  NC  27893. 
Representative:  Kim  D.  Mann,  7101 
Wisconsin  Ave.,  NW.,  Suite  1010, 
Washington,  D.C.  20014  (301)  986-1410. 
Transporting  metal  products  and 
building  materials,  between  points  in 
Barbour  County,  AL,  on  the  one  hand, 
and,  on  the  other,  points  in  NC. 

MC  157053,  filed  July  9, 1981. 
Applicant:  T.  A.  E.  TRUCKING,  INC.,  31 
Everdale  Rd.,  Randolph,  NJ  07869. 
Representative:  Bendit,  Weinstock  & 
Sharbaugh,  80  Main  St.,  West  Orange, 

NJ  07052;  201-736-9800.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  manufacturers  and  distributors 
of  health  and  beauty  aid  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  The  Mennen 
Company,  of  Morristown,  NJ. 

[FR  Doc.  81-22031  Filed  7-28-81;  8:45  am] 
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Motor  Carrier  Temporary  Authority 
Application 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  10928  of  the  Interstate 
Commerce  Act  and  in  accordance  with 


the  provisions  of  49  CFR  1131.3.  These 
rules  provided  that  an  original  and  two 
(2)  copies  of  protests  to  an  application 
may  be  filed  with  the  Regional  Office 
named  in  the  Federal  Register 
publication  no  later  than  the  15th 
calendar  day  after  the  date  the  notice  of 
the  filing  of  the  application  is  published 
in  the  Federal  Register.  One  copy  of  the 
protest  must  be  served  on  the  applicant, 
or  its  authorized  representative,  if  any, 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  the  operating  authority  upon 
which  it  is  predicated,  specifying  the 
“MC”  docket  and  “Sub”  number  and 
quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the 
completeness  and  pertinence  of  the 
protestant’s  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment 
resulting  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note. — All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 
Notice  No.  F-140 

The  following  applications  were  filed 
in  Region  2.  Send  protests  to:  ICC, 
Federal  Reserve  Bank  Building,  101  N. 

7th  St.,  Rm.  620,  Philadelphia,  PA  19106. 

MC  124333  (Sub-II-9TA),  filed  July  16, 
1981.  Applicant:  BAKER  PETROLEUM 
TRANSPORTATION  CO.,  INC.,  Pyles 
Lane,  New  Castle,  DE  19720. 
Representative:  Samuel  W.  Earnshaw, 
803  Washington  Bldg.,  Washington,  D.C. 
20005.  Contract,  irregular:  Petroleum  and 
petroleum  products,  in  bulk,  in  tank 
vehicles,  between  Westville,  NJ  and 
Seaford,  Georgetown,  Dagsboro  & 
Selbyville,  DE,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Peninsula 
Oil  Co.,  P.O.  Box  389,  South  Market  St., 
Seaford,  DE  19973. 

MC  488  (Sub-II-14TA),  filed  July  20, 
1981.  Appliqant:  BREMAN’S  EXPRESS 
CO.,  318  Haymaker  Rd.,  Monroeville,  PA 
15146.  Representative:  Leslie  S.  Breman 
(same  as  Applicant).  Contract;  irregular: 
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metal  scrap,  wastes,  or  tailings, 
between  pts.  in  the  U.S.  under 
continuing  contract(s)  with  Charles 
Bluestone  Co.,  Glassport,  PA,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Charles 
Bluestone  Co.,  Glassport-Elizabeth  Rd., 
Glassport,  PA,  15037. 

MC 151785  (Sub-n-3TA),  filed  July  20, 
1981.  Applicant:  CONTRACT 
COTTAGE  CORPORATION,  1104 
Merridale  Blvd.,  Mount  Airy,  MD  21771. 
Representative:  Alvin  K.  Quittner  (same 
as  applicant).  Contract,  irregular: 

General  commodities  (except  household 
goods)  under  continuing  contracts  with 
the  Kenneth  Clark  Company,  Inc., 
Millersville,  MD,  between  pts.  in  the 
U.S.,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper:  Kenneth  Clark  Co.,  Inc.,  Rt.  #3, 
P.O.  Box  465,  Millersville,  MD  21108. 

MC  150080  (Sub-II-9TA),  filed  July  16, 
1981.  Applicant:  CONTROLLED 
CARRIERS,  INC.,  P.O.  Box  367,  Exton, 

PA  19341.  Representative:  Edward  N. 
Button,  580  Northern  Ave.,  Hagerstown, 
MD  21740.  Food  packaging  containers, 
between  the  facilities  of  A  &  E  Plastics, 
Inc.,  of  Los  Angeles,  CA,  on  the  one 
hand,  and,  on  the  other,  TX  and  points 
in  and  East  of  WI,  IL,  KY,  TN,  and  MS, 
for  270  days.  Supporting  shipper:  A  &  E 
Plastics,  Inc.,  14505  Proctor  Ave., 
Industry,  CA  91746. 

MC  117384  (Sub-H-3TA),  filed  July  20, 
1981.  Applicant:  DAVIDSON 
BROTHERS,  R.D.  Route  3,  Bellefonte, 

PA  16823.  Representative:  Theodore 
Polydoroff,  Suite  301, 1307  Dolley 
Madison  Blvd.,  McLean,  VA  22101.  Coal, 
in  bulk,  from  Renovo,  PA  to  Johnson 
City,  NY,  for  270  days.  Supporting 
shipper:  Ringgold  Coal  Mining  Co.,  P.O. 
Box  30,  Kittanning,  PA  16201. 

MC  115268  (Sub-H-2TA),  filed  July  20, 
1981.  Applicant:  DAYTON  TRANSPORT 
CORPORATION,  P.O.  Box  338,  Dayton, 
VA  22821.  Representative:  Edward  T. 
Love,  4401  East  West  Highway,  Suite 
404,  Bethesda,  MD  20814.  Portland 
cement,  in  bulk  and  in  packages,  from 
Botetourt  County,  VA,  to  Columbia, 
Charleston,  and  Myrtle  Beach,  SC,  for 
270  days.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shipper:  Lone 
Star  Cement  Inc.,  P.O.  Box  420,  Norfolk, 
VA  23501. 

MC  113666  (Sub-II-20TA),  filed  July 

20, 1981.  Applicant:  FREEPORT 
TRANSPORT,  INC.,  1200  Butler  Rd.,  P.O. 
Drawer  A,  Freeport,  PA  16229. 
Representative:  R.  Scott  Mahood  (same 
as  applicant).  (1)  Brass,  bronze  and 
copper,  and  brass,  bronze  and  copper 
articles  and  alloys,  and  (2)  materials, 
equipment  and  supplies  used  in  the 
production,  installation  and  distribution 


of  brass,  bronze  and  copper,  and  brass, 
bronze  and  copper  articles  and  alloys, 
between  Eminence,  KY;  Chicago,  IL; 

Long  Island  City,  NY;  Cincinnati  and 
Cleveland,  OH;  and  Leetsdale  and 
Philadelphia,  PA,  on  the  one  hand,  and, 
on  the  other,  pts.  in  the  U.S.,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper(s):  Hussey 
Metals  Division/ Copper  Range  Co., 
Leetsdale,  PA  15056. 

MC  138000  (Sub-H-36TA),  filed  July 

20, 1981.  Applicant:  ARTHUR  H. 
FULTON,  INC.,  P.O.  Box  99,  Stephens 
City,  VA  22655.  Representative:  Charles 
E.  Creager,  1329  Pennsylvania  Ave.,  P.O. 
Box  1417,  Hagerstown,  MD  21740.  Such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  of  rubber  and  plastic 
articles,  between  all  points  in  the  U.S.  in 
and  east  of  MN,  LA,  MO,  AR,  and  LA, 
for  270  days.  An  underlying  ETA  seeks 
120  days  authority.  Supporting 
shipper(s):  O’Sullivan  Corp.,  P.O.  Box 
603,  Winchester,  VA  22601. 

MC  148412  (Sub-H-4TA),  filed  July  20, 
1981.  Applicant:  GRIBBLE  TRUCKING, 
INC.,  RD  3.  Rockwood,  PA  15557. 
Representative:  John  E.  Fullerton,  407  N. 
Front  St.,  Harrisburg,  PA  17101. 

Contract,  irregular:  (1)  metal  castings 
and  (2)  materials,  equipment  and 
supplies  used  in  the  manufacture  and 
distribution  of  metal  castings  between 
the  facilities  of  CWC  Textron,  Inc.  at 
Muskegon,  Ravenna  and  South  Haven, 
MI  and  Columbus,  IN  on  the  one  hand, 
and,  on  the  other,  points  in  IN,  IL,  MD, 
OH,  PA,  WI  and  WV  for  270  days  under 
continuing  contract(s)  with  CWC 
Textron,  Inc.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
CWC  Textron,  Inc.,  2672  Henry  St., 
Muskegon,  MI  49441. 

MC  128290  (Sub-II-6TA),  filed  July  20, 
1981.  Applicant:  EARL  HAINES,  INC., 
P.O.  Box  2557,  Winchester,  VA  22601. 
Representative:  Bill  R.  Davis,  Suite  101, 
Emerson  Center,  2814  New  Spring  Rd., 
Atlanta,  GA  30339.  Packaging  materials, 
and  materials,  equipment,  and  supplies 
used  in  the  manufacture,  sale,  and 
distribution  of  packaging  materials, 
between  High  Point  and  Granite  Falls, 
NC;  Somerset,  NJ;  Hanover,  PA;  Salem, 
IL;  and  Pntotoc,  MS  on  the  one  hand, 
and,  on  the  other,  points  in  SC,  VA,  PA, 
NJ,  FL,  GA.  AL,  TN,  CT,  MA,  RI.  VT,  NJ, 
NY,  OH.  IL,  IN,  MN.  WI,  MI.  IA,  MO, 
KY,  CO,  KS,  NE,  OK,  TX.  MS,  AR.  MD, 
ME,  NH,  DE,  NC,  LA,  WV,  and  DC  for 
270  days.  Supporting  shipper:  Jiffy 
Packaging,  P.O.  Box  27,  Somerset,  NJ 
08873. 

MC  145930  (Sub-H-6-TA),  filed  July 

20, 1981.  Applicant:  JONICK  &  CO.,  4500 
East  Liberty  Avenue,  Vermillion,  OH 
44089.  Representative:  Boyd  B.  Ferris,  50 


W.  Broad  St.,  Columbus,  OH  43215. 
General  commodities,  except  classes  A 
and  B  explosives,  between  Lorain,  OH, 
on  the  one  hand,  and.  on  the  other, 
points  in  MI,  IN,  IL,  KY,  PA.  WV  and 
OH  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Restricted  to 
the  transportation  of  shipments  having  a 
prior  or  subsequent  movement  by  water. 
Supporting  shippers):  The  Jonick  Dock 
&  Terminal  Co.,  4500  East  Liberty 
Avenue,  Vermillion,  OH  44089. 

MC  17865  (Sub-B-l-TA),  filed  July  20. 
1981.  Applicant:  LUTHER  TRANSFER, 
INC.,  1910  Eleventh  Street,  Portsmouth, 
OH  45662.  Representative:  Mark  C. 
Ellison,  300  Interstate  N.  Pkwy..  Suite 
329,  Atlanta,  GA  30339.  Household 
Goods,  between  points  in  AL,  AR,  DC, 

FL,  GA,  IL,  IN.  KY.  LA,  MD,  MI.  MS,  NY, 
NC,  OH,  PA,  SC,  TN.  TX.  VA.  and  WV 
for  270  days.  Supporting  shippers: 
National  Carloading  Corp.,  300 
Interstate  North  Parkway,  Atlanta,  GA 
30339;  and  EADS  Brokerage,  350  West 
Fifth  Street,  San  Pedro,  CA  90731. 

MC  119791  (Sub-n-2TA),  filed  July  6, 
1981.  Applicant:  R.  J.  TRUCKING.  INCL. 
1220  Roosevelt  Ave.,  York.  PA  17404. 
Representative:  Maxwell  A.  Howell, 

1100  Investment  Bldg.,  1511 K  St,  NW, 
Washington,  DC  20005.  Sodium  chloride 
and  calcium  chloride,  in  bags,  from 
Watkins  Glen  and  Syracuse,  NY  to 
Lancaster,  York  and  McVeytown,  PA. 

An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper.  Keystone 
Salt  Service,  Inc.,  1215  Roosevelt  Ave., 
York,  PA  17404. 

MC  157147  (Sub-H-lTA),  filed  July  15, 
1981.  Applicant:  RETAIL  TRANSPORT. 
INC.,  108  Erickson  Ave.,  Essington.  PA 
19029.  Representative:  Barry  Weintraub, 
Suite  800,  8133  Leesburg  Pike,  Vienna, 
VA  22180;  703-442-8830.  Contract 
Irregular:  Transport  such  commodities 
as  are  dealt  in  by  retail  department 
stores  between  Ft  Lauderdale,  FL; 
Toledo,  OH;  Baltimore,  MD; 

Philadelphia,  PA;  Atlanta,  GA;  Houston, 
TX;  Denver,  CO;  Phoenix,  AZ;  Los 
Angeles,  CA;  and  Kansas  City,  KN;  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI),  under 
continuing  contract  with  Lionel  Leisure, 
Inc.,  of  Philadelphia.  Supporting  shipper 
Lionel  Leisure,  Inc.,  2951  Grant  Avenue, 
Philadelphia,  PA  19114. 

MC  115955  (Sub-B-ITA),  filed  July  15, 
1981.  Applicant:  SCARFS  DELIVERY 
SERVICE,  INC.,  P.O.  Box  2627, 
Wilmington,  DE  19805.  Representative: 
James  H.  Sweeney,  P.O.  Box  9023, 

Lester,  PA  19113.  General  commodities 
(except  classes  A  and  B  explosives) 
between  points  in  CT.  DE,  MD.  MA,  NH, 
NJ,  NY,  PA,  RI,  VA,  VT  and  DC 
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Supporting  shippers:  Thomley 
Company,  Inc.,  3908  Golfview  Drive, 
Newark,  DE 19702;  Plastic  Compounding 
&  Chemical  Corp  of  America,  2355 
Touhy  Avenue,  Elk  Grove,  IL  60007. 

MC 148558  (Sub-II-2TA),  filed  July  15, 
1981.  Applicant:  VICTOR  SHIMONIS,  11 
Reynolds  St.,  Pittston,  PA  18640. 
Representative:  Joseph  A.  Keating,  Jr., 

121  S.  Mam  St.,  Taylor,  PA  18517.  (1) 
Such  merchandise  as  are  dealt  in  by 
retail  department  stores  between  PA  & 
NJ,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  &  HI);  (2) 
Printed  Matter,  materials  &  supplies 
used  in  the  manufacture  of  printed 
matter ;  between  Exeter  Township,  PA, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  &  HI);  (3) 
Novelties  and  party  supplies  and 
materials  and  supplies  used  in  the 
manufacture  of  novelties  and  party 
supplies,  between  Hughestown,  PA,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  &  HI),  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper(s):  Party 
Time  Mfg.  Co.,  Inc.,  401-412  Parsonage 
St.,  Hugestown,  PA  18640;  Suburban 
Publishers,  Erie  &  Susquehanna  Aves., 
Exeter,  PA  18643;  Jewelcor,  Inc.,  Erie  & 
Susquehanna  Aves,  Exeter,  PA  18643. 

MC  146899  (Sub-n-2-TA),  filed  July 
20, 1981.  Applicant:  TOLEDO-DETROIT 
EXPRESS,  INC,  6180  Benore  Road, 
Toledo,  OH  43612.  Representative: 
William  P.  Jackson,  Jr,  Post  Office  Box 
1240,  Arlington,  VA  22210.  Iron  and  steel 
articles,  from  points  in  WV,  IN,  PA,  MI 
and  OH,  to  Toledo,  OH  and  Detroit,  MI, 
and  points  in  their  commercial  zones  for 
270  days.  There  are  six  shipper 
statements  attached  to  this  application 
which  may  be  examined  at  the  ICC 
Regional  Office  in  Philadelphia,  PA. 

MC  155938  (Sub-II-3TA),  filed  July  20, 
1981.  Applicant:  TRI-L  TRANSPORT, 
INC,  P.O.  Box  558,  Richmond,  VA  23204. 
Representative:  John  R.  Sims,  Jr,  915 
Pennsylvania  Bldg,  425 13th  Street 
N.W,  Washington,  DC  20004.  General 
commodities,  (except  in  bulk),  between 
the  facilities,  subsidiaries  and  affiliates 
of  Superior  Plasties,  Inc,  Highland  Park, 
IL,  and  points  in  die  U.S.  for  270  days. 
Supporting  shipper:  Superior  Plastics, 
Inc,  1660  Old  Deerfield  Road,  Highland, 
Park,  IL  60035. 

The  following  applications  were  filed 
in  Region  3.  Send  protests  to  ICC, 
Regional  Authority  Center,  P.O.  Box 
7600,  Atlanta,  GA  30357. 

MC  30446  (Sub-3-9TA),  filed  July  15, 
1981.  Applicant:  BRUCE  JOHNSON 
TRUCKING  COMPANY,  INC,  3408 
North  Graham  Street  P.O.  Box  5647, 
Charlotte,  NC  28225.  Representative: 
Leon  Thompson  (same  as  above). 


Contract  Carrier:  Irregular:  General 
Commodities  (Except  classes  A  and  B 
Explosives)  between  points  in  the  U.S, 
except  HI  and  AK.  Supporting  shipper: 

E.  I.  DuPont  DeNemours  &  Company, 

1007  Market  St,  Wilmington,  DE  19898. 

MC  151918  (Sub-3-2TA),  filed  July  15, 
1981.  Applicant:  BARON  TRANSPORT, 
INC,  One  Perimeter  Way,  Suite  455, 
Atlanta,  Georgia  30339.  Representative: 
Eugene  D.  Anderson,  910 17th  Street, 
N.W,  Suite  428,  Washington,  D.C.  20006. 
(1)  Pet  foods  and  cans  from  Atlanta,  GA 
to  Birmingham,  AL  (2)  Tin  plate  from 
Birmingham,  AL  to  Atlanta,  GA. 
Supporting  shipper:  Allied  Foods,  Inc,, 
P.O.  Box  93326  Martech  Station,  Atlanta, 
GA  30318. 

MC  145516  (Sub-3-3TA),  filed  July  15, 
1981.  Applicant:  T.  G.  STEGALL 
TRUCKING  COMPANY,  INC,  8100  E. 
Independence  Blvd,  P.O.  Box  1286, 
Matthews,  NC  28105.  Representative:  T. 
Gene  Stegall,  Jr.  (same  address  as 
above).  Plain  pulp  board,  from  NC  and 
SC  to  AL,  AR,  CT.  DE,  FL,  GA,  IL,  IN,  IA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO.  NE,  NH,  NJ,  NY,  NC,  OH,  OK,  PA, 
RI,  SC,  TN,  TX,  VT,  VA,  WV,  WI,  and 
DC.  Supporting  shipper:  Carolina  Paper 
Board  Company,  P.O.  Box  668305, 
Charlotte,  NC  28266. 

MC  147072  (Sub-3-lTA),  filed  July  16, 
1981.  Applicant:  D  &  M  TRUCKING, 
INC,  718  Colonial  Circle,  Jackson,  MS 
39211.  Representative:  Fred  W.  Johnson, 
Jr,  P.O.  Box  1291,  Jackson,  MS  39205. 
Concrete  and  stone  products  and  iron 
and  steel  articles  between  points  in  the 
States  of  AL,  AR,  FL,  LA,  MS,  TN,  and 
TX.  There  are  six  (6)  supporting  shipper 
statements  attached  to  the  application. 
These  statements  may  be  reviewed  at 
the  Atlanta  Regional  Office  of  the 
Interstate  Commerce  Commission. 

MC  156839  (Sub-3-lTA),  filed  July  15, 
1981.  Applicant:  WITTMARK 
ASSOCIATES,  1904  San  Femado  Dr, 
High  Point,  NC  27260.  Representative: 
Richard  Witteveen  (Same  address  as 
applicant).  Contract  Carrier:  Irregular: 
(1)  New  Furniture,  (2)  Materials, 
Equipment,  Supplies  used  in  the 
Manufacturer  and  Distribution  thereof. 
Between  Dillon,  SC  and  points  in  the 
U.S.  Under  continuing  contract  with 
Dillon  Furniture  Manufacturing  Co. 
Dillon,  SC  29536.  Supporting  shipper: 
Dillon  Furniture  Manufacturing  Co, 
North  First  Street,  P.O.  Box  310,  Dillon, 
SC  29536. 

MC  145408  (Sub-3-5TA),  filed  July  9, 
1981.  Applicant:  WILLIAM  CARTAGE 
COMPANY,  INC,  P.O.  Box  897, 
Hartsville,  SC  29550.  Representative: 
Robert  L.  McGeorge,  Esq,  1000  Potomac 
Street,  NW,  Washington,  DC  20007. 
Contract  carrier  irregular  fl) 


wastepaper,  and  (2)  pulp,  paper  and 
related  products  between  points  m  the 
U.S.  under  continuing  contract  with 
South  Carolina  Industries  of  Florence, 
SC.  Supporting  shipper:  South  Carolina 
Industries,  P.O.  Box  4000,  Florence,  SC 
28502. 

MC  157204  (Sub-3-lTA),  filed  July  20. 
1981.  Applicant:  SUR-WAY 
TRANSPORT.  INC,  1506  Radium 
Springs  Road,  Albany,  GA  31705. 
Representative:  Sol  H.  Proctor,  1101 
Blackstone  Building,  Jacksonville,  FL 
32202.  (1)  Furniture  and  Fixtures, 
between  Americus,  GA,  Eufaula,  AL, 
Hollywood,  FL,  Atlanta,  GA,  Dallas,  TX, 
Los  Angeles,  CA,  Seattle,  WA,  San 
Francisco,  CA,  Salt  Lake  City,  UT, 
Kansas  City,  MO,  Chicago,  IL, 

Cincinnati,  OH,  Washington,  DC, 
Houston,  TX,  Phoenix,  AZ,  Oklahoma 
City,  OK,  Detroit,  ML  Cleveland,  OH 
and  Toledo,  OH  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI);  and  (2)  Agricultural 
Machinery  and  Parts  thereof  and 
Materials  used  in  the  manufacture  of 
agricultural  machinery  and  parts 
thereof,  between  Ldliston  Corporation 
plantsite  in  Lee  County,  GA  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI).  Supporting 
shipper:  Metalux  Corporation,  P.O.  Box 
1227,  Americus,  GA  31709  and  Lilliston 
Corporation,  P.O.  Box  3930,  Albany,  GA 
31708. 

MC  157203  (Sub-3-lTA),  filed  July  20, 
1981.  Applicant:  WILLIAM  S. 
HUGGHINS,  and  KEN  CHESSER  d.b.a. 
CUSTOM  SERVICES,  P.O.  Box  131, 
Highway  31  South,  Georgians,  AL  36033. 
Representative:  Calvin  Poole  IIL  Poole  ft 
Poole,  Attorneys,  P.O.  Box  308, 
Greenville,  AL  36037.  Contract: 

Irregular:  lumber  and  lumber  products 
from  Chapman,  Saco,  and  Opelika,  AL, 
and  their  commercial  zones,  to  points  in 
TN,  MS,  GA,  and  FL,  under  a  continuing 
contract  with  Union  Camp  Corporation, 
1600  Valley  Road,  Wayne,  NJ  07470. 
Supporting  shipper:  Union  Camp 
Corporation,  1600  Valley  Road,  Wayne, 
NJ  0747O. 

MC  126542  (Sub-3-7TA),  filed  July  20, 
1981.  Applicant:  B.  R.  WILLIAMS 
TRUCKING.  INC.,  P.O.  Box  3310, 
Oxford,  AL  36201.  Representative:  John 
W.  Cooper,  Attorney  at  Law,  P.O.  Box 
56,  Mentone,  AL  35984.  Contract  carrier 
irregular:  Ferrous  and  Nonferrous 
Metals,  and  Castings  and  Shapes 
thereof.  Antennas  and  Mounts,  and 
Materials,  Supplies,  Parts,  Equipment 
and  Machinery  used  or  utilized  in 
manufacture,  casting  and  shipping  of 
said  commodities  between  all  points  in 
the  U.S.  except  AK  and  HI  under 
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continuing  contract  with  Southern  Tool, 
a  division  of  Scientific-Atlanta,  a 
corporation.  Supporting  shipper: 
Southern  Tool,  a  division  of  Scientific- 
Atlanta,  a  corporation,  P.O.  Box  2248, 
Anniston,  AL  36202. 

MC 146601  (Sub-3-2TA),  filed  July  20, 
1981.  Applicant:  POTEAT  MOTOR 
LINES,  INC.,  P.O.  Box  2030,  Hickory,  NC 
28601.  Representative:  Robert  D. 
Hoagland,  1204  Cameron  Brown 
Building,  301  S.  McDowell  Street, 
Charlotte,  NC  28204.  General 
commodities,  except  in  bulk,  between 
points  in  the  states  of  CT,  DE,  MA,  MD, 
NJ,  NY,  PA,  RI,  and  the  town  of 
Manchester,  NH,  on  the  one  hand,  and, 
on  the  other,  points  in  GA,  NC,  SC  and 
VA.  There  are  ten  (10)  supporting 
shippers’  statements  attached  to  this 
Application,  which  may  be  examined  at 
the  ICC  Regional  Office  in  Atlanta, 
Georgia. 

MC  156694  (Sub-3-lTA),  filed  July  15, 
1981.  Applicant:  TWIN  CITY 
WAREHOUSES,  INC.,  800  Chatham 
Road,  Winston-Salem,  NC  27101. 
Representative:  Mark  C.  Ellison,  300 
Interstate  North  Parkway,  Suite  329, 
Atlanta,  GA  30339.  Caskets  from  the 
facilities  of  Simmons  Casket  Co.,  in 
Winston-Salem,  NC  to  SC  and  VA. 
Supporting  shipper:  Gulf  &  Western 
Casket  Co.,  372  Washington  Street, 
Wellesley,  MA  02181. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-22029  Filed  7-28-81;  6:45  am] 

BILLING  CODE  7035-01-M 


II.C.C.  Order  No.  P-36] 

Chicago  and  North  Western 
Transportation  Co.;  Passenger  Train 
Operation 

It  appearing,  That  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  has  established  through 
passenger  train  service  between 
Chicago,  Illinois,  and  Duluth,  Minnesota. 
The  operation  of  these  trains  requires 
the  use  of  the  tracks  and  other  facilities 
of  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company  (MILW).  A 
portion  of  the  MILW  tracks  at 
Wisconsin  Dells,  Wisconsin,  are 
temporarily  out  of  service  because  of  a 
derailment.  An  alternate  route  is 
available  via  Chicago  and  North 
Western  Transportation  Company 
between  Tunnel  City  and  Milwaukee, 
Wisconsin. 

It  is  the  opinion  of  the  Commission 
that  the  use  of  such  alternate  route  is 
necessary  in  the  interest  of  the  public 
and  the  commerce  of  the  people;  that 
notice  and  public  procedure  herein  are 


impracticable  and  contrary  to  the  public 
interest;  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days’  notice. 

It  is  ordered, 

(a)  Pursuant  to  the  authority  vested  in 
me  by  order  of  the  Commission  served 
March  6, 1978,  and  of  the  authority 
vested  in  the  Commission  by  Section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  (45  USC  562(c)),  Chicago  and 
North  Western  Transportation  Company 
(CNW)  is  directed  to  operate  trains  of 
the  National  Railroad  Passenger 
Corporation  (Amtrak)  between  Tunnel 
City  and  Milwaukee,  Wisconsin,  in 
order  to  connect  with  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company  (MILW). 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  transportation.  The 
compensation  terms  and  conditions 
shall  be,  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  the  said  carriers 
in  accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  1970,  as 
amended.  * 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  2:45  a.m.,  July  20, 
1981. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m.,  July 
21, 1981,  unless  otherwise  modified, 
amended,  or  vacated  by  order  of  this 
Commission. 

This  order  shall  be  served  upon 
Chicago  and  North  Western 
Transportation  Company  and  upon  the 
National  Railroad  Passenger 
Corporation  (Amtrak),  and  a  copy  of  this 
order  shall  be  filed  with  the  Director, 
Office  of  the  Federal  Register. 

Issued  at  Washington,  D.C.,  July  20, 1981. 
Interstate  Commerce  Commission. 

Joel  E.  Bums, 

Agent. 

[FR  Doc.  81-22097  Filed  7-28-81;  8:45  am] 

BILLING  CODE  7035-01-M 


(Volume  No.  129] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Restriction  Removals; 
Decision-Notice 

Decided:  July  24, 1981. 

The  following  restriction  removal 
applications,  filed  after  December  28. 
1980,  are  governed  by  49  CFR 1137.  Part 
1137  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  an 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removaL 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission.  Restriction  Removal 
Board,  Members  Spom,  Ewing,  and  Shaffer. 
Agatha  L.  Mergenovich, 

Secretary. 

FF-504  (Sub-2)X,  filed  July  9, 1981. 
Applicant:  GRAY  INTERNATIONAL 
FORWARDING,  INC.,  1290  South  Pearl 
St.,  Denver.  CO  80210.  Representative: 
Robert  J.  Gallagher,  1000  Connecticut 
Ave.,  NW.,  Suite  1200,  Washington,  DC. 
Applicant  seeks  to  remove  a  restriction 
in  its  Sub-No.  IF  certificate  against 
transportation  of  import-export  traffic. 

MC  21720  (Sub-7)X>  filed  July  15, 1981. 
Applicant:  PANTHER  VALLEY 
CARRIERS,  INC.,  RD  No.  3,  Box  187-A. 
Tamaqua,  PA  18252.  Representative: 
John  C.  Fudesco,  Suite  960, 1333  New 
Hampshire  Ave.  NW.,  Washington.  DC 
20036.  Applicant  seeks  to  remove 
restrictions  in  its  lead  and  Sub-Nos.  4 
and  5  certificates  to  (1)  broaden  die 
commodity  description  from  malt 
beverages  in  part  of  its  lead  and  Sub- 
Nos.  4  and  5,  empty  malt  beverage 
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containers  in  its  lead,  and  materials, 
equipment  and  supplies  used  in  the 
production  and  distribution  of  malt 
beverages  {except  commodities  in  bulk) 
in  Sub-No.  5,  to  “food  and  related 
products”;  from  malt  beverages  in  part 
of  its  lead  to  “such  commodities  as  are 
dealt  in  or  used  by  manufacturers  or 
distributors  of  food  and  related 
products”;  (2)  to  authorize  service  at  all 
intermediate  points  in  its  lead;  (3) 
replace  one-way  with  two-way  or  radial 
authority  in  all  authorities  and  (4) 
replace  Northampton,  PA  with 
Northampton  County,  PA  in  its  lead,  and 
Mahonoy  City,  PA,  with  Schuykill 
County,  PA,  in  its  Sub-No.  4. 

MC  26088  (Sub-29)X,  filed  July  21, 

1981.  Applicant:  THE  SANDERS  TRUCK 
TRANSPORTATION  CO.,  INC.,  P.O. 

Box  457,  Augusta,  GA  30903. 
Representative:  William  Addams,  5299 
Roswell  Road,  N.E.,  Suite  212,  Atlanta, 
GA  30342.  Applicant  seeks  to  remove 
restrictions  in  its  Sub-No.  28F  certificate 
to  (1)  delete  the  exception  of  service  to 
AK  and  HI;  and  (2)  authorize  the 
transportation  of  “machinery  and 
machinery  parts”  in  addition  to  the 
transportation  of  cranes,  crane  parts, 
fork  lifts,  welding  machines,  dollies, 
boilers,  boiler  parts,  clay  products,  steel 
beams,  steel  bins,  steel  and  tanks,  and 
caprolactam. 

MC  35320  (Sub-643)X,  filed  February 

27. 1981,  previously  noticed  in  the 
Federal  Register  of  March  18  and  April 

15. 1981,  and  republished  as  follows: 
Applicant:  T.I.M.E.— DC,  INC.,  2598  74th 
Street,  PjO.  Box  2550,  Lubbock,  TX 
79408.  Representative:  Kenneth  G. 
Thomas  (same  as  above).  As  is  pertinent 
here,  applicant  seeks  to  remove 
restrictions  in  its  Sub-No.  280F 
certificate  to  broaden  the  territorial 
description  authorizing  off-route  service 
at  facilities  at  Columbus  and  Franklin, 
IN,  to  one  authorizing  off-route  service 
at  all  points  in  Bartholomew  and 
Johnson  Counties,  IN.  The  certificate 
issued  in  this  proceeding  failed  to 
encompass  this  revision.  The  purpose  of 
this  republication  is  to  reflect 
applicant’s  original  request  and  to 
request  comments  from  interested 
parties. 

MC  106647  (Sub  307)X,  filed  July  2, 
1981.  Applicant  CLARK  TRANSPORT 
COMPANY,  INC.,  13101  South  Torrence 
Avenue,  Chicago,  IL  606033. 
Representative:  William  D.  Brejcha, 
Suite  1600, 10  South  LaSalle  Street. 
Chicago,  IL  60603.  Applicant  seeks  to 
remove  restrictions  in  its  lead  certificate 
and  E-l,  E-2,  E-4  and  E-7  letter  notices 
as  modified  in  MC-F-13049  and  Sub- 
Nos.  43F  and  44F  certificates  as  follows: 
(1)  to  substitute  the  commodity 


description  "transportation  equipment” 
for:  (a)  new  automobiles,  new  trucks, 
new  bodies,  new  cabs,  and  new  chassis, 
restricted  to  initial  movements,  in 
truckaway  and  driveaway  service, 
automobiles,  trucks,  bodies,  cabs,  and 
chassis,  new,  used,  unfinished  and/or 
wrecked,  restricted  to  secondary 
movements,  in  truckaway  and 
driveaway  service,  automobiles  and 
trucks,  in  secondary  movements,  in 
truckaway  and  driveaway  service, 
automobiles,  trucks,  bodies,  cabs,  and 
chassis,  new,  used,  finished,  and 
wrecked,  restricted  to  subsequent  or 
secondary  movements,  in  truckaway 
service,  new  automobiles,  new  trucks, 
new  cabs,  and  new  chassis,  in 
secondary  volume  movements  diming 
the  seasons  of  open  navigation  on  the 
Great  Lakes,  in  truckaway  and 
driveaway  service,  automobiles,  trucks, 
cabs,  and  chassis,  new,  used, 
unfinished,  and/or  wrecked,  in 
secondary  movements,  in  truckaway 
and  driveaway  service,  automobiles, 
trucks,  cabs,  and  chassis,  in  initial 
movements,  in  truckaway  service, 
rejected  shipments  of  automobiles, 
trucks,  cabs,  and  chassis,  in  secondary 
movements,  by  the  truckaway  method, 
and  bodies  and  cabs,  new  automobiles 
and  new  trucks,  in  initial  movements,  in 
truckaway  service  and  automobiles, 
trucks,  and  chassis,  in  driveaway 
service  in  its  lead;  (b)  automobiles  and 
trucks,  new,  used,  unfinished,  or 
wrecked,  in  secondary  movements,  in 
truckaway  and  driveaway  service  in 
Sub-No.  E-l;  (c)  automobiles  and  trucks, 
new,  unfinished  and  wrecked,  restricted 
to  secondary  movements,  in  truckaway 
service  in  Sub-No.  E-2;  (d)  automobiles, 
trucks,  new,  used,  unfinished,  and 
wrecked,  in  secondary  movements,  in 
truckaway  and  driveaway  service  in 
Sub-No.  E-4;  (e)  automobiles  and  trucks, 
in  secondary  movements,  in  truckaway 
service  in  Sub-No.  E-7;  (f)  motor 
vehicles,  in  initial  movements,  in 
truckaway  service  in  Sub-No.  44F;  and 
(g)  motor  vehicles,  in  truckaway  service 
in  Sub-No.  43F;  (2)  to  remove  a 
restriction  against  the  movement  of 
trailers,  semi-trailers,  and  trailer  chassis 
and  a  restriction  against  transportation 
of  used  cars  and  pickup  trucks 
originating  at  or  destined  to  automobile 
auction  sites  in  Sub-No.  44F;  (3)  to 
broaden  territorial  authority:  (a) 

Macomb  County,  MI  for  Warren 
Township,  in  its  lead  and  Sub-Nos.  E-l, 
E-4,  and  E-7;  (b)  Douglas  and  Sarpy 
Counties,  NE  for  Omaha,  NE  in  its  lead 
and  Sub-Nos.  E-l,  E-2,  and  El— 4;  (c) 
Lucas  and  Wood  Counties,  OH  for 
Toledo,  OH  in  its  lead  and  Sub-No.  E-2; 
(d)  St.  Joseph  County,  IN  for  South  Bend, 


IN  in  its  lead;  and  (e)  Clinton  County,  IA 
for  Clinton,  IA  in  its  lead;  and  (h)  change 
its  one-way  to  radial  authority  between 
points  in  the  eastern  portion  of  the  U.S. 
in  its  lead  and  Sub-Nos.  43F  and  44F. 

MC  107229  (Sub-8)X,  filed  July  8, 1981. 
Applicant:  AMODIO  MOVING,  INC., 

600  East  Street,  New  Britain,  CT  06014. 
Representative:  Robert  J.  Gallagher, 

Esq.,  1000  Connecticut  Avenue,  NW., 

Suite  1200,  Washington,  DC.  20036. 
Applicant  seeks  to  remove  restrictions 
from  its  lead  and  Sub-No.  6  certificates 
to  broaden  the  commodity  descriptions 
from  household  goods  to  “household 
goods  and  furniture  and  fixtures.” 

MC  119991  (Sub-39)X,  filed  July  10, 

1981.  Applicant:  YOUNG  TRANSPORT, 
INC.,  1601  Woodlawn  Avenue,  P.O.  Box 
3,  Logansport,  IN  46947.  Representative: 
Warren  C.  Moberly,  Harrison  & 

Moberly,  777  Chamber  of  Commerce 
Bldg.,  320  North  Meridian  Street, 
Indianapolis,  IN  46204.  Applicant  seeks 
to  remove  restrictions  in  its  lead  and 
Sub-Nos.  1,  3, 4, 11, 13, 14, 18F,  19F,  22F, 
25F,  27F,  29F  and  37F  certificates:  (1)  to 
provide  for  return-haul  transportation  of 
“materials,  equipment  and  supplies  used 
in  the  manufacture,  packaging  and 
processing  of  front-haul  commodities  in 
all  its  authorities;  (2)  to  remove  the 
restriction,  “when  transported  in  mixed 
loads  with  hides  and  skins  (otherwise 
authorized)"  in  its  movement  on 
chemicals  in  Sub-No.  3;  (3)  to  remove 
restrictions  limiting  transportation  to 
traffic  originating  at  and/or  destined  to 
named  point  or  facility  in  Sub-Nos.  18F, 
19F,  25F,  27F,  29F  and  37F;  and  (4)  to 
remove  the  restriction  against  traffic 
moving  in  foreign  commerce  in  Sub-No. 
29F. 

MC  124151  (Sub-14)X,  filed  July  1, 

1981.  Applicant:  VANGUARD 
TRANSPORTATION,  INC.,  Foot  of 
Lafayette  St.,  Carteret,  NJ  07008. 
Representative:  E.  Stephen  Heisley,  805 
McLachlen  Bank  Bldg.,  666  Eleventh  St., 
NW.,  Washington,  DC  20001.  Applicant 
seeks  to  remove  restrictions  in  its  Sub- 
Nos.  1,  4,  5, 6,  8M1F,  11,  and  13 
certificates  to  (1)  broaden  the 
commodity  description  from  petroleum 
products  (except  asphalt  and  tar  of  any 
kind),  alcohol,  commercial  solvents, 
paint,  lacquer,  cleaning  solvents  and 
acetates,  in  bulk,  in  tank  vehicles  and 
petroleum  products  (except  medicinal 
oils,  paraffin  wax,  asphalt  and  tar), 
alcohol  and  inflammable  solvents, 
inflammable  lacquer  and  inflammable 
acetates,  in  bulk,  in  tank  vehicles,  in  Hs 
lead,  and  from  petroleum  products,  in 
Sub-No.  5  to  “petroleum,  natural  gas  and 
their  products  and  chemicals  and 
related  products";  from  lubricating  oil  in 
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its  lead  to  “petroleum,  natural  gas  and 
their  products”;  from  petroleum  products 
(except  petro-chemicals),  in  bulk,  in  tank 
vehicles  in  Sub-No.  1,  from  petroleum 
products  (except  petro-chemicals, 
liquefied  petroleum  gas  and  liquefied 
natural  gas),  in  bulk,  in  tank  vehicles  in 
Sub-No.  6,  from  liquid  chemicals  and 
petroleum  products  in  Sub-No.  8M1F 
and  industrial  chemicals,  in  bulk,  in 
Sub-No.  13,  to  “commodities  in  bulk”; 
from  fluorocarbons,  in  bulk,  in  Sub-No. 

4,  from  liquid  chemicals,  in  bulk,  in  tank 
vehicles  in  Sub-No.  8MlF,  and  from 
tetramethylammonium  hydroxide,  in 
menthol,  and  indene  in  toluene,  in 
containers  in  Sub-No.  11,  to  “chemicals 
and  related  products”;  from  silver  slurry, 
in  bulk,  in  tank  vehicles,  in  Sub-No. 
8M1F,  to  "ores  and  minerals”;  from 
empty  drums  in  Sub-No.  5,  and  from 
empty  containers,  in  Sub-No.  11F,  to 
“containers,  carriers,  or  other  shipping 
devices”;  (2)  remove  facilities 
limitations  at  and  or  replace  (a) 

Bayonne,  Bayway  and  Jersey  City,  NJ, 
with  Hudson,  Union,  Essex,  Middlesex 
Bergen,  and  Passaic  Counties,  NJ,  and 
Richmond,  New  York,  Kings,  Queens 
and  Bronx  Counties,  NY,  in  its  lead,  (b) 
Douglasville,  PA,  with  Berks, . 
Montgomery,  and  Chester  Counties,  PA, 
in  its  lead,  (c)  Newark,  NJ,  with 
Middlesex,  Union,  Essex,  Hudson, 
Bergen,  Passaic,  and  Morris  Counties, 

NJ,  and  Richmond,  Kings,  Queens,  and 
New  York  Counties,  NY,  in  its  lead  and 
Sub-No.  13,  (d)  Hillside,  NJ,  with  Union 
and  Essex  Counties,  NJ,  in  Sub-No.  4,  (e) 
Quarryville  and  York,  PA,  with 
Lancaster  and  York  Counties,  PA,  in 
Sub-No.  4,  (f)  points  in  New  Jersey 
within  25  miles  of  New  York,  NY,  with 
Bergen,  Passaic,  Monmouth,  Middlesex, 
Mercer,  Somerset,  Union,  Morris,  Essex, 
Hudson,  Ocean,  and  Hunterdon 
Counties,  NJ  in  Sub-No.  5,  (g)  Paulsboro, 
NJ,  with  Gloucester  County,  NJ,  and 
Delaware  and  Philadelphia  Counties, 

PA,  in  Sub-No.  8,  (h)  Binghamton,  NY, 
with  Broome  County,  NY  in  Sub-No. 
8M1F,  (i)  Linden,  NJ,  with  Union, 
Middlesex  and  Essex  Counties,  NJ,  and 
Richmond  County,  NY,  in  Sub-No.  8M1F 
and  (j)  Danville,  PA,  with  Montour, 
Columbia,  and  Northumberland 
Counties,  PA,  in  Sub-No.  11;  (3)  replace 
one-way  with  radial  authority  in  its  lead 
and  Sub-Nos.  1, 4,  5,  6,  8M1F,  11F,  and 
13F;  and  (4)  remove  originating  at  or 
destined  to  restrictions  in  Sub-Nos.  1 
and  6. 

MC 124692  (Sub-373)X,  filed  July  6, 
1981.  Applicant:  SAMMONS 
TRUCKING,  P.O.  Box  4347,  Missoula, 
MT  59801.  Representative:  Donald  W. 
Smith,  P.O.  Box  40248,  Indianapolis,  IN 
46240.  Applicant  seeks  to  remove 


restrictions  from  its  Sub-No.  292  to  (1) 
broaden  the  commodity  description  to 
"metal  products  and  materials, 
equipment  and  supplies  used  in  the  - 
manufacture  and  distribution  of  metal 
products”  from  metal  and  metal  articles 
and  (2)  remove  the  AK  and  HI 
exception. 

MC  129788  (Sub-21)X,  filed  May  22, 
1981  and  noticed  in  the  Federal  Register 
of  June  11, 1981,  and  July  16, 1981, 
republished  as  corrected  in  this  issue. 
Applicant:  NASS  TRUCK  LINES,  INC., 
P.O.  Box  H,  Wenona,  EL  61377. 
Representative:  E.  Stephen  Heisley,  805 
McLachlen  Bank  Bldg.,  666  Eleventh  St., 
N.W.,  Washington,  D.C.  20001. 

Applicant  seeks  to  remove  restrictions 
in  its  lead  and  Sub-Nos.  2,  6,  and  17 
certificates  to  (1)  broaden  its  commodity 
descriptions  from  malt  beverages  and 
related  advertising  materials,  to  “food 
and  related  products”,  in  the  lead  and 
Sub-Nos.  2  and  6;  (2)  replace  cities  with 
county-wide  authority:  in  the  lead  and 
Sub-No.  6,  Newport  KY,  with  Campbell 
and  Kenton  Counties,  KY,  and  Hamilton 
County,  OH;  in  the  lead,  South  Bend,  IN 
with  Elkhart  and  St.  Joseph  Counties,  IN, 
and  Berrien  and  Cass  Counties,  MI; 
Sheboygan,  WI  with  Sheboygan  County, 
WI;  in  Sub-No.  2,  St.  Louis,  MO  with 
Jersey,  Madison,  Monroe  and  St.  Clair 
Counties,  IL,  St.  Louis,  MO,  and 
Jefferson,  St.  Charles,  and  St.  Louis 
Counties,  MO;  in  the  lead  and  Sub-No.  6, 
Peoria,  IL  with  Peoria,  Tazewell  and 
Woodford  Counties,  IL;  in  Sub-No.  2, 
Galesburg,  IL  with  Knox  and  Warren 
Counties,  IL;  Macomb,  IL  with 
McDonough  County,  IL;  Rock  Island,  IL 
with  Rock  Island  County,  IL  and  Scott 
County,  LA;  in  the  lead  and  Sub-Nos.  2 
and  6,  Rockford,  EL  with  Boone,  Ogle, 
and  Winnebago  Counties,  IL;  and 
Bloomington,  IL  with  McLean  County, 

IL;  in  the  lead  Sub-No.  17,  Milwaukee, 
WI  with  Kenosha,  Milwaukee,  Ozaukee, 
Racine,  Washington,  and  Waukesha 
Counties,  WI;  and  Detroit,  MI  with 
Macomb,  Monroe,  Oakland, 
Washtenaw,  and  Wayne  Counties,  MI; 
and  in  Sub-No.  6,  Evansville,  IN  with 
Posey,  Venderburgh,  and  Warrick 
Counties,  IN,  and  Henderson  County, 
KY;  and  (3)  change  its  one-way  to  radial 
authority  between  points  in  the  above- 
named  counties  and  specified  counties 
in  Wisconsin,  Illinois,  Indiana, 
Michigan,  Kentucky,  and  Missouri,  in 
the  lead  and  Sub-Nos.  2  and  6.  The 
purpose  of  this  republication  is  to 
substitute  county-wide  authority  for  St. 
Louis,  MO,  and  its  commercial  zone  in 
applicant’s  Sub-No.  2  certificate  as 
applicant  originally  requested. 

MC  135237  (Sub-7)X,  filed  July  7, 1981. 
Applicant:  EAST  PENN  TRUCKING 


COMPANY,  R.D.  1,  Lehighton,  PA  18235. 
Representative:  Herbert  R.  Nurick,  P.O. 
Box  1166,  Harrisburg,  PA  17106. 

Applicant  seeks  to  remove  restrictions 
in  its  MC  139255  permit  to  (1)  broaden 
the  commodity  description  from 
minerals  and  mineral  mixtures  to  “ores, 
minerals  and  mineral  mixtures”,  and 
remove  the  following  restrictions;  (a) 
against  transporting  coal;  (b)  against 
transporting  commodities:  in  bulk,  in 
tank  or  hopper-type  vehicles;  and  in 
bulk;  (c)  against  transportation  of  salt 
from  Milo,  NY;  and  (2)  broaden  die 
territorial  description  to  between  points 
in  the  United  States  under  continuing 
contract(s)  with  a  named  shipper. 

MC  144969  (Sub-37)X,  filed  July  6. 

1981.  Applicant:  WHEATON  CARTAGE 
COMPANY,  3rd  &  “G”  Streets,  Millville. 
NJ  08332.  Representative:  Laurence  J. 
DiStefano,  Jr.,  1101  Wheaton  Avenue, 
P.O.  Box  269,  Millville.  NJ  08332. 
Applicant  seeks  to  remove  restrictions 
from  its  Sub-Nos.  12F,  13F,  14F,  15F,  and 
16F  certificates  to  (1)  replace  specific 
point  authority  with  county-wide 
authority  as  follows  in  Sub-No.  12F, 
Jacksonville  with  Morgan  County,  IL;  in 
Sub-No.  13F,  Sherman  with  Grayson 
County,  TX;  in  Sub-No.  14F,  F^«no  with 
Fresno  County,  CA;  in  Sub-No.  15F, 
Humboldt  with  Gibson  County.  TN;  in 
Sub-No.  16F,  Mayville  with  Dodge 
County,  WI;  (2)  remove  the  facilities 
limitation  and  the  “originating  at  or 
destined  to”  restrictions  in  each  of  the 
above  numbered  certificates;  (3) 
eliminate  the  “AK  and  HT’  exceptions 
on  its  nationwide  authority  in  each  of 
the  above  numbered  certificates;  and  (4) 
remove  the  “in  bulk”  exceptions  in  Sub- 
No.  12F,  and  14F. 

MC  146758  (Sub-17)X,  filed  July  21, 
1981.  Applicant:  LADLEE 
TRANSPORTATION.  INC.,  103  East 
Main  Street,  Albert  Lea,  MN  56007. 
Representative:  Phillip  H.  Ladlie  (same 
as  applicant).  Applicant  seeks  to  remove 
restrictions  in  its  Sub-No.  2F  certificate 
to  (1)  broaden  its  commodity  description 
from  cheese,  cheese  products,  and 
synthetic  cheese,  to  “food  and  related 
products”;  (2)  delete  the  originating  at 
and/or  destined  to  restriction;  and  (3) 
authorize  radial  service  points  in  WI 
and  points  in  IL,  LA,  and  MO,  in  lieu  of 
existing  one-way  authority. 

MC  149095  (Sub-5)X,  filed  July  9, 1981. 
Applicant:  EAGLE  EXPEDITING,  INC, 
5215  N.  Grand  River.  P.O.  Box  15103, 
Lansing,  MI  48901.  Representative: 
Robert  E.  McFarland,  2855  Coolidge  Rd., 
Ste.  201  A,  Troy,  MI  48084.  Applicant 
seeks  to  remove  restrictions  in  its  Sub- 
Nos.  IF  and  4  certificates  to  (1)  broaden 
the  commodity  description  firom 
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“automobile  parts"  to  “transportation 
equipment”  in  both  Sub-Nos;  (2)  replace 
Willow  Run  Airport  at  or  near  Ypsilanti, 
MI  with  Washtenaw  County,  MI,  in  Sub- 
No.  IF  and  Detroit  Metropolitan  Wayne 
County  Airport,  at  or  near  Romulus,  MI, 
with  Oakland,  Wayne,  and  Macomb 
Counties,  MI;  (3)  remove  a  weight 
restriction  in  Sub-No.  IF;  and  (4)  remove 
the  restriction  to  traffic  having  a  prior  or 
subsequent  movement  by  air  in  Sub-No. 

IF. 

MC 151129  (Sub-2)X,  filed  July  10, 

1981.  Applicant:  BRONC  ENTERPRISES, 
INC.,  P.O.  Box  38583,  Houston,  TX  77088. 
Representative:  C.  W.  Ferebee,  720  N. 
Post  Oak  Rd.,  Suite  230,  Houston,  TX 
77024.  Applicant  seeks  to  remove 
restrictions  from  its  lead  certificate  to 
broaden  the  commodity  description  from 
pipe,  pipe  fittings,  and  pipe  accessories 
to  “metal  products”. 

[FR  Doc.  81-22101  Filed  7-28-81;  8:45  am] 

BILLING  CODE  7035-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

Decided:  July  17, 1981. 

The  following  applications,  hied  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission’s  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulations.  This 
presumption  shall  not  be  deemed  to 


exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce,  and  Dowell. 

Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

Volume  No.  OPY-5-112 

MC  23558  (Sub-3),  filed  July  7, 1981. 
Applicant:  STRAFFORD  BUS  LINES, 
INC.,  70  Chestnut  Ave.,  Stratford,  CT 
06497.  Representative:  Gerald  A. 
Joseloff,  410  Asylum  St.,  Hartford,  CT 
06103,  (203)  728-0700.  Transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  round- 
trip  charter  operations,  between  points 
in  CT,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S. 

MC  133008  (Sub-1),  filed  June  23, 1981. 
Applicant:  MILLAR  &  BROWN.  LTD., 
420  Laurier  St.,  Cranbrook,  British 
Columbia,  Canada  VIC  4H8. 
Representative:  Gary  R.  Stanley,  175 
Katherine  St.,  Buffalo,  NY  14210,  (416) 
635-2991.  Transporting  general 
commodities  (except  classes  A  and  B 


explosives),  (a)  between  ports  of  entry 
on  the  international  boundary  line 
between  the  U.S.  and  Canada,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.,  and  (b)  between  points  in  the 
U.S. 

MC  136278  (Sub-2),  filed  June  30, 1981. 
Applicant:  TRUCKAWAY  SERVICE, 
INC.,  1099  Oakwood  Blvd.,  Detroit,  MI 
48217.  Representative:  James  R. 

Stiverson,  1396  W.  Fifth  Ave.,  Columbus, 
OH  43212,  (614)  481-8821.  Transporting 
salt  and  salt  products  and  materials  and 
supplies  used  in  the  agricultural,  water 
treatment,  food  processing,  wholesale 
grocery,  and  institutional  supply 
industries,  between  points  in  the  U.S., 
under  continuing  contract(s)  with, 

Cargill,  Incorporated,  of  Minneapolis, 
MN,  Diamond  Crystal  Salt  Company,  of 
St.  Clair,  Ml,  Domtar  Industries,  Inc., 

Sifto  Salt  Division,  of  Schiller  Park,  IL, 
Hardy  Salt  Company,  of  St.  Louis,  MO, 
International  Salt  Company,  of  Clars 
Summit,  PA,  and  Morton  Salt  Division  of 
Morton-Norwich  Products,  Inc.,  of 
Chicago,  IL. 

MC  139858  (Sub-36),  filed  July  2, 1981. 
Applicant:  AMSTAN  TRUCKING,  INC., 
1255  Corwin  Ave.,  Hamilton,  OH  45015. 
Representative:  Chandler  L.  van 
Ormond,  1729  H  St.,  NW.,  Washington, 
DC  20006,  (202)  337-6500.  Transporting 
(1)  chemicals  and  related  products,  (2) 
castor  oil,  and  (3)  clay,  between  points 
in  the  U.S.,  under  continuing  contract(s) 
with  NL  Chemicals/NL  Industries,  Inc., 
of  Hightstown,  NJ. 

MC  147879  (Sub-1),  filed  July  1, 1981. 
Applicant:  MURRAY  &  SONS 
TRANSPORTATION,  INC.,  212  North 
Jefferson  St.,  Cuba  City,  WI 53807. 
Representative:  Michael  J.  Wyngaard, 
150  East  Gilman  St.,  Madison,  WI  53703, 
608-744-8760.  Transporting  (1)  metal 
products,  under  continuing  contract(s) 
with  Iroquois  Foundary  Company  of 
Browntown,  WI;  (2)  food  and  related 
products,  under  continuing  contract(s) 
with  Ken’s  Agri-Service,  Inc.,  Monreo, 
WI;  and  (3)  chemicals  and  related 
products,  under  continuing  contract(s) 
with  Ken’s  Agri-Service,  Inc.,  and  Rain 
Barrel  Water  Conditioning,  Inc.,  both  of 
Monroe,  WI;  between  points  in  the  U.S. 

MC  151388,  filed  July  7, 1981. 
Applicant:  J.  D.  LITTLE  ENTERPRISES, 
3621 W.  Commonwealth,  Fullerton,  CA 
92633.  Representative:  Blaine  Lowe 
(same  address  as  applicant),  (714)  738- 
6699.  Transporting  such  commodities  as 
are  dealt  in  or  used  by  retail  department 
stores,  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Federated 
Department  Stores,  Inc.,  of  Cincinnati, 
OH. 
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MC  152509  (Sub-2),  filed  June  5, 1981, 
previously  noticed  in  Federal  Register 
issue  of  June  30, 1981.  Applicant: 
CONTRACT  TRANSPORTATION 
SYSTEMS  CO..  1370  Ontario  St., 
Cleveland,  OH  44101.  Representative: 
Robert  R.  Harris,  1730  M  Streets,  NW., 
Washington,  DC  20036,  (202)  296-2900. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives) 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Northeastern 
Pennsylvania  Shippers  Cooperative 
Association,  Inc.,  of  Dunmore,  PA,  or  its 
members. 

Note. — This  republication  corrects  an 
omission  of  previous  publication. 

MC  152509  (Sub-8),  filed  July  7, 1981. 
Applicant:  CONTRACT 
TRANSPORTATION  SYSTEMS  CO.. 

1370  Ontario  St.,  P.O.  Box  5856, 
Cleveland,  OH  44101.  Representative:  J. 

L.  Nedrich  (same  address  as  applicant), 
(216)  566-2677.  Transporting  food  and 
related  products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Jack  Meiderdrut  &  Associates,  of 
Franklin  Square,  NY. 

MCl52649(Sub-6),  filed  July  7, 1981. 
Applicant:  RIVERLAND  TRUCKING 
CO.,  INC.,  West  10th  Ave.,  P.O.  Drawer 
BC,  Reserve,  LA  70084.  Representative: 
Harry  M.  England  (same  address  as 
applicant),  (504)  536-4858.  Transporting 
(1)  containers,  (2)  container  ends,  (3) 
container  accessories,  (4)  paper  and 
paper  products,  and  (5)  packaging  and 
packaging  products,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  The  Continental  Group,  Inc.,  of 
Stamford,  CT. 

MC  153559,  filed  June  8, 1981, 
previously  noticed  in  Federal  Register 
issue  of  June  30, 1981.  Applicant:  PLAZA 
EXPRESS,  INC.,  6467  Van  Nuys  Blvd., 
Suite  460,  Van  Nuys,  CA  91401. 
Representative:  William  J.  Monheim, 

P.O.  Box  1756,  Whittier,  CA  90609,  (213) 
945-2745.  Transporting  such 
commodities  as  are  dealt  in  by 
manufacturers  or  distributors  of' 
furniture  and  fixtures,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  G.J.  Industries,  Inc.,  of  Panorama 
City,  CA. 

Note. — This  republication  changes  the 
commodity  description. 

MC  155599,  filed  July  7, 1981. 
Applicant:  ROBERT  STOCK,  d.b.a. 
STOCK  TRANSPORT,  Route  #2,  Box  39, 
Lebanon,  IL  62254.  Representative: 
Edward  D.  McNamara,  Jr.,  907  S.  Fourth 
St.,  Springfield,  IL  62703,  (217)  528-8476. 
Transporting  (1)  parts  of  pre-engineered 
steel  buildings,  between  Oklahoma  City. 
OK,  and  points  in  Polk  County,  GA, 
Indiana  and  Mercer  Counties.  PA,  Henry 


County,  LA,  Edgecombe  and  Nash 
Counties,  NC,  and  Lowndes  County  MS, 
on  the  one  hand,  and,  on  the  other, 
points  in  IL,  KY,  IN,  IA,  MO,  AR,  and 
KS,  and  (2)  steel,  between  points  in  KS, 
MO,  IL,  AR,  AL,  KY,  IN,  OH,  OK,  TX, 

IA,  NE,  MS,  GA,  CO,  VA,  and  LA. 

MC  155868,  filed  July  7, 1981. 

Applicant:  MARC  S.  DORSETT,  d.b.a. 
AMERICAN  PLAINS 
TRANSPORTATION,  200  East  21st, 
Topeka,  KS  66612.  Representative: 
William  B.  Barker,  641  Harrison  St.,  P.O. 
Box  1979,  Topeka,  KS  66601,  (913)  234- 
0565.  Transporting  passengers  and  their 
baggage,  in  special  and  charter 
operations,  between  those  points  in  KS 
on,  east  and  north  of  a  line  beginning  at 
the  NE-KS  State  line  and  extending 
along  U.S.  Hwy  77  to  junction  U.S.  Hwy 
50,  and  the  along  U.S.  Hwy  50  to  the  KS- 
MO  State  line,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC  156199,  filed  July  7, 1981. 

Applicant:  GRUDLE  TRUCKING,  INC., 
Rural  Route  3,  Glenwood,  LA  51534. 
Representative:  James  M.  Hodge,  1100 
United  Central  Bank  Bldg.,  Des  Moines, 
IA  50309,  (515)  243-6164.  Transporting 
food  and  related  products,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  South  Omaha  Fruit 
Markets,  Inc,,  of  Omaha,  NE. 

MC  156349,  filed  July  7, 1981. 

Applicant:  EFFECTIVE  TRUCKING, 

INC.,  2310  Jones  Place,  Bloomington,  MN 
55431.  Representative:  Stanley  C.  Olsen, 
Jr.,  5200  Willson  Rd.,  Suite  307, 
Minneapolis,  MN  55424,  (612)  927-8855. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  waterproofing  compound, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Effective 
Building  Products,  Inc.,  of  Bloomington. 
MN. 

MC  156878,  filed  June  30, 1981. 
Applicant:  U-CO  TRANSPORT,  INC., 
1613  Cherrywood,  Pueblo,  CO  81005. 
Representative:  Patricia  Z.  Zember,  1% 
Oxford  Apt.  2,  Pueblo,  CO  81005,  (303) 
564-0412.  Transporting  Mercer 
commodities,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Polaris 
Crane  &  Equipment  Company  and  N  L 
Acme  Tool  of  Grand  Juntion,  CO. 

MC  156938,  filed  June  24. 1981. 
Applicant:  NATIONAL  INTERMODAL, 
8138  Balson  Ave.,  St.  Louis,  MO  63130. 
Representative:  Clarence  E.  Scott  (same 
address  as  applicant),  314-727-7811. 
Transporting  (1)  wood  products,  (2) 
paper  cartons,  (3)  recyclable  paper 
stock  and  textiles,  between  St.  Louis,  * 
MO  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (4)  malt  beverages, 
between  St.  Louis,  MO  and  Milwaukee. 
WI. 


MC  157018,  filed  July  7. 1981. 

Applicant  S.A.M.  TRANSPORT,  INC., 
4133  So.  Pine  Ave.,  No.  3,  Milwaukee, 

WI  53207.  Representative:  Kurtis  B. 

Mold  (same  as  applicant),  (414)  482- 
1143.  Transporting  (1)  roofing  granules, 
between  points  in  Marinette  County, 

WI,  on  the  one  hand,  and,  on  the  other, 
points  in  IL,  IN,  MI,  MN,  and  OH,  and  (2) 
scrap  metal,  between  Milwaukee,  WI  on 
the  one  hand,  and,  on  the  other,  points 
in  IL,  IN,  MI,  MN.  and  OH. 
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MC  19458  (Sub-5),  filed  July  7. 1981. 
Applicant:  B  &  B  TRUCKING.  INC,  83 
Egleston  Rd.,  Westfield,  MA  01085. 
Representative:  Gerald  A.  Joseloff,  410 
Asylum  St.,  Hartford,  CT  06103,  (203) 
728-0700.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  CT,  MA, 
and  RI,  on  the  one  hand,  and,  on  the 
other,  points  in  ME,  NH,  VT,  CT,  MA, 

RI,  NY,  NJ,  and  PA. 

MC  35358  (Sub-62),  filed  July  6. 1981. 
Applicant:  BERGER  TRANSFER  & 
STORAGE,  INC.,  3720  Macalaster  Drive, 
N.E.,  Minneapolis,  MN  55421. 
Representative:  Andrew  R.  Clark,  1600 
TCF  Tower,  121  South  8th  St, 
Minneapolis,  MN  55402,  (612)  333-1341. 
Transporting  (1)  furniture  and  fixtures, 
and  (2)  such  commodities  as  are  dealt  in 
by  retail  and  wholesale  department 
stores  (except  those  described  in  (1)), 
between  points  in  the  U.S. 

MC  73828  (Sub-4),  filed  July  2. 1981. 
Applicant:  D  &  R  MOVING  & 
TRUCKING,  INC,  3670-6  Oceanside 
Blvd.,  Oceanside,  NY  11572. 
Representative:  Robert  J.  Gallagher,  1000 
Connecticut  Ave.  NW.,  Washington, 

'  D.C.,  (202)  785-0024.  Transporting 
household  goods,  between  points  in  ME, 
NH,  VT,  MA,  RI.  CT.  NY.  NJ,  and  PA  on 
the  one  hand,  and,  on  the  other,  points 
in  TX,  OK,  MO.  IL.  WI.  MI,  IN.  KY,  TN. 
AR,  LA.  MS,  AL,  FL,  GA,  SC,  NC  VA, 
WV,  OH,  MD,  NJ,  PA,  NY.  CT.  RL  MA, 
NH,  VT,  ME,  and  DC. 

MC  97699  (Sub-52),  filed  July  2, 1981. 
Applicant:  BARBER 
TRANSPORTATION  COMPANY.  1970 
Deadwood  Ave.,  P.O.  Drawer  1970, 
Rapid  City,  SD  57701.  Representative:  F. 
Kimball  Joyner,  Jr.,  1600  Lincoln  St. 
Denver.  CO  80264,  (303)  861-4028. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  Dickinson  and  Williston,  ND. 
over  Interstate  Hwy  94  to  BelfieldL  ND, 
then  over  U.S.  Hwy  85  to  Williston,  and 
return  over  the  same  route,  serving  all 
intermediate  points  and  the  off-route 
points  in  Staik,  Billings,  McKenzie  and 
Williams  Counties,  ND. 
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Note. — Applicant  intends  to  tack  the 
service  sought  with  its  existing  authority. 

MC  112989  (Sub-146),  filed  July  7, 1981. 
Applicant:  WEST  COAST  TRUCK 
LINES,  INC.,  85647  Hwy  99  So.,  Eugene, 
OR  97405  Representative:  John  T. 

Morgans  (same  address  as  applicant), 
(503)  747-1283.  Transporting  salt  and 
salt  products,  animal  feed,  and  calcium 
chloride,  between  points  in  AZ,  CA,  ID, 
NV,  OR,  UT,  and  WA. 

MC  126119  (Sub-8),  filed  June  29, 1981. 
Applicant:  EASTERN  MOTOR 
TRANSPORT,  INC.,  P.O.  Box  501, 
Richmond,  VA  23204.  Representative: 
Fred  H.  Daly,  2550  M  St.,  N.W.,  Suite 
475,  Washington,  DC  20037,  (202)  293- 
3204.  Transporting  petroleum,  natural 
gas  and  their  products,  between  points 
in  NC,  VA,  WV,  TN,  MD,  and  DC. 

MC  135598  (Sub-59),  filed  June  19, 

1981.  Applicant:  SHARKEY 
TRANSPORTATION,  INC.,  P.O.  Box 
3156,  Quincy,  IL  62301.  Representative: 
Carl  L.  Steiner,  39  South  LaSalle  St., 
Chicago,  IL  60603  (312)  236-9375. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  the  facilities  used  by  Ralston 
Purina  Company  and  its  subsidiaries  at 
points  in  the  U.S.,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S. 

MC  135658  (Sub-11),  filed  July  7, 1981. 
Applicant:  ROCK  RIVER  CARTAGE, 
INC.,  R.R.  #2,  Box  430,  Rock  Falls,  EL 
61071.  Representative:  Michael  W. 
O’Hara,  300  Reisch  Bldg.,  Springfield,  IL 
62701,  (217)  544-5468.  Transporting  (1) 
agricultural  and  industrial  chains  and 
auger  flighting,  between  points  in  the 
U.S.,  under  continuing  contracts(s)  with 
Drives  Incorporated,  of  Fulton,  IL,  and 
(2)  iron  and  steel  articles,  between 
points  in  the  U.S.,  under  continuing 
contracts(s)  with  Northwestern  Steel 
and  Wire  Company,  of  Sterling,  IL. 

MC  142888  (Sub-18),  filed  July  8, 1981. 
Applicant:  COX  TRANSFER,  INC.,  P.O. 
Box  168,  Eureka,  IL  61530. 

Representative:  Michael  W.  O’Hara  300 
Reisch  Bldg.,  Springfield,  IL  62701,  (217) 
544-5468.  Transporting  malt  beverages, 
canned  goods,  and  non-alcoholic 
beverages,  between  St.  Louis,  MO, 
Milwaukee,  WI,  and  points  in 
Vermillion,  Peoria,  Macon,  and  DuPage 
Counties,  IL,  Warren  County,  MO, 
Franklin  County,  OH,  Allen  County,  IN, 
and  Sabastian  County,  AR,  on  the  one 
hand,  and,  on  the  other,  those  points  in 
the  U.S.  in  and  east  of  MT,  WY,  CO,  and 
NM. 

MC  143698  (Sub-4),  filed  July  6, 1981. 
Applicant:  CAST  NORTH  AMERICA, 
LTD.,  4150  Ste.  Catherine  St.,  Montreal, 
Quebec,  Canada  H3Z  2R8. 
Representative:  Richard  H.  Streeter, 

1729  H  St.,  NW.,  Washington,  DC  20006, 


(202)  337-6500.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  in  foreign  commerce  only, 

(a)  between  points  on  the  international 
boundary  line  between  the  United 
States  and  Canada,  on  the  one  hand, 
and,  on  the  other,  points  in  NY,  NJ,  PA, 
WV,  and  MD,  and  (b)  between  points  in 
TN,  NE,  KS,  and  MN,  on  the  one  hand, 
and,  on  the  other,  Chicago,  IL  and 
Detroit,  MI. 

MC  145408  (Sub-5),  filed  July  8, 1981. 
Applicant:  WILLIAMS  CARTAGE 
COMPANY,  INC.,  P.O.  Box  897, 
Hartsville,  SC  29550.  Representative: 
Robert  L.  McGeorge,  1000  Potomac  St., 
NW.,  Washington,  DC  20007,  (202)  965- 
6670.  Transporting  glass  and  glass 
products,  between  the  facilities  of 
Libbey-Owens-Ford  at  points  in  the  U.S., 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  146438  (Sub-11),  filed  July  9, 1981. 
Applicant:  ETV,  INC.,  P.O.  Box  393, 
Comstock  Park,  MI  49321. 
Representative:  Wilhelmina  Boersma, 
1600  First  Federal  Building,  Detroit,  MI 
48226,  (313)  962-6492.  Transporting  food 
and  related  products  between  the 
facilities  used  by  Cherry  Central,  Inc.,  at 
points  in  the  U.S.,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S. 

MC  148079  (Sub-2),  filed  July  8, 1981. 
Applicant:  FRYE  TRUCKING 
COMPANY,  INC.,  Middleton  St..  P.O. 
Box  835,  Robbins,  NC  27235. 
Representative:  Terrell  C.  Clark,  P.O. 
Box  25,  Stanleytown,  VA  24168,  (703) 
629-2818.  Transporting  (1)  lumber  and 
wood  products,  and  (2)  forest  products, 
(a)  between  points  in  AL,  FL,  GA,  MD, 
NC,  SC,  TN,  VA,  and  WV,  (b)  between 
points  in  CA  and  WA,  on  the  one  hand, 
and,  on  the  other,  points  in  FL,  GA,  NC, 
SC,  TN,  and  VA,  and  (c)  between  points 
in  AR,  CT,  DE,  IL,  IN,  KY,  LA,  MI,  MS, 
NJ,  NY,  OH,  PA,  WI,  and  DC. 

MC  150489  (Sub-2),  filed  July  9, 1981. 
Applicant:  ALL  AMERICAN 
AIRFREIGHT  CORP.,  7910  NE  Airport 
Way,  Portland,  OR  97218. 
Representative:  John  A.  Anderson,  1600 
One  Main  Place,  101  SW  Main  St., 
Portland,  OR  97204,  (503)  224-5525. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  WA,  OR,  and  CA. 

MC  152238  (Sub-16),  filed  July  7, 1981 
Applicant:  CALIFORNIA-AMERICAN 
TRUCKING,  INC.,  P.O.  Box  288 
Grenada,  CA  96038.  Representative: 
John  R.  Harleman  (same  address  as 
applicant)  Transporting  clay,  concrete, 
glass  or  stone  products,  between  points 
in  the  U.S.,  under  continuing  contract(s) 
with  Tufa  Corp.,  doing  business  as 
Magic  Mountain  Mining,  of  Kirkland, 
AZ. 


MC  152238  (Sub-18),  filed  July  7, 1981 
Applicant:  CALIFORNIA-AMERICAN 
TRUCKING,  INC.,  P.O.  Box  288 
Grenada,  CA  Representative:  John  R. 
Harleman  (916)  436-2266.  Transporting 
salt,  salt  products,  and  salt-based 
mineral  products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Cargill  Salt  Division,  of  Minneapolis, 

MN 

MC  152509  (Sub-7),  filed  July  7, 1981. 
Applicant:  CONTRACT 
TRANSPORTATION  SYSTEMS  CO., 

1370  Ontario  St.,  Cleveland,  OH  44101. 
Representative:  J.  L.  Nedrich  (same 
address  as  applicant),  (216)  566-2677. 
Transporting  chemicals,  machinery,  and 
containers,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  The 
Cary  Company,  of  Addison,  IL. 

MC  152509  (Sub-9),  filed  July  8, 1981 
Applicant:  CONTRACT 
TRANSPORTATION  SYSTEMS  CO., 

1370  Ontario  St.,  P.O.  Box  5856, 

Cleveland,  OH  44101.  Representative:  ]. 

L.  Nedrich  (same  address  as  applicant), 
(216)  566-2699.  Transporting  metal 
fireplaces  and  flues  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Marco  Mfg.,  Inc.,  of  Lynwood,  CA. 

MC  152509  (Sub-10),  filed  July  8, 1981 
Applicant:  CONTRACT 
TRANSPORTATION  SYSTEMS  CO., 

1370  Ontario  St.,  P.O.  Box  5856, 
Cleveland,  OH  44101.  Representative:  J. 

L.  Nedrich  (same  address  as  applicant), 
(216)  566-2677.  Transporting  plastic 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Mobil 
Chemical  Company  of  Macedon,  NY. 

MC  155218,  filed  July  8, 1981. 

Applicant:  TRANS  TRUCK,  INC.,  2626 
Camp  Jackson  Rd.,  Cahokia,  IL  62206. 
Representative:  Joseph  E.  Rebman,  314 
N.  Broadway,  Suite  1300,  St.  Louis,  MO 
83102,  (314)  421-0845.  Transporting  (1) 
salt,  between  St.  Louis,  MO,  oh  the  one 
hand,  and,  on  the  other,  points  in  AR, 

LA,  IL,  IN,  KY,  MO,  and  TN:  (2)  coal  and 
coal  products,  between  St.  Louis,  MO, 
and  points  in  Jefferson  County,  MO,  on 
the  one  hand,  and,  on  the  other,  points 
in  AR,  LA,  IL,  IN,  KY,  KS,  MO,  and  OK; 
(3)  construction  machinery  and  heavy 
equipment,  between  points  in  St. 

Charles  County,  MO  and  St.  Clair 
County,  IL,  on  the  one  hand,  and,  on  the 
other,  in  IL,  MO,  KS,  AR,  KY,  TN,  MS, 
AL,  LA,  TX,  OK,  IA,  IN,  and  OH;  and  (4) 
road  building  materials,  between  points 
in  MO,  on  the  one  hand,  and,  on  the 
other,  points  in  IL. 

MC  156689,  filed  July  12, 1981. 
Applicant:  EH,  INC.,  1064  Kaufman  Ave., 
Fairborn,  OH  45324.  Representative: 
Boyd  B.  Ferris,  50  W.  Broad  St., 
Columbus,  OH  43215,  (614)  464-4103. 
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Transporting  PCB  liquids,  contaminated 
materials,  and  PCB  contaminated 
waste,  between  points  in  Mobile  and 
Sumter  Counties,  AL,  Union  County,  AR, 
Clermont  County,  OH,  and  Harris 
County,  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S. 

MC 156849,  filed  June  23, 1981. 
Applicant:  GLADDEN  TRUCKING  CO„ 
INC.,  P.O.  Box  T,  Claysville,  PA  15323. 
Representative:  John  A.  Pillar,  1500  Bank 
Tower,  307  Fourth  Ave.,  Pittsburgh,  PA 
15222,  (412}  471-3300.  Transporting 
metal  products  between  points  in 
Washington  County,  PA,  on  the  one 
hand,  and,  on  the  other,  points  in  MD, 
OH,  and  WV. 

MC  157009,  filed  July  7, 1981. 
Applicant:  ALL  ALASKA 
TRANSPORTATION  CO.,  P.O.  Box 
55251,  North  Pole.  AK  99705. 
Representative:  Floyd  D.  Estes,  Sr. 

(same  address  as  applicant),  (907)  488- 
6774.  Transporting  (1)  Mercer 
commodities,  (2)  transportation 
equipment,  (3)  chemicals  and  related 
products,  (4)  petroleum,  natural  gas  and 
their  products,  (5)  machinery,  and  (6) 
camp  supplies,  between  points  in  AK. 

MC  157028,  filed  July  7, 1981. 
Applicant:  WINSTON  CORPORATION, 
d.b.a.  HOBAR  TRAVEL  AGENCY,  425 
Locust  St;,  Johnstown,  PA  15907. 
Representative:  Martha  Hobar  (same 
address  as  applicant),  (814)  536-8987.  To 
engage  in  operations,  in  interstate  and 
foreign  commerce,  as  a  broker  at 
Johnstown,  PA,  in  arranging 
transportation  of  passengers  and  their 
baggage,  in  special  or  charter 
operations,  beginning  and  ending  at 
points  in  Cambria  and  Somerset 
Counties,  PA,  and  extending  to  points  in 
the  U.S. 

|FR  Doc.  81-22100  Filed  7-28-81;  8:45  am) 

BILUNG  CODE  7035-01-11 


[Volume  No.  OP4-2-136] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

Decided:  July  22, 1981. 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission’s  Rules 
of  Practice,  see  49  CFR  110.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 


comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  an'd  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  Bled  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 


By  the  Commission.  Review  Board  No.  1, 
Members  Parker.  Chandler  and  Fortier. 
(Member  Fortier  not  participating.) 

Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office.  (202)  275-7328. 

MC  123663  (Sub-3),  filed  June  5. 1961. 
Applicant:  TROUT  RUN  TRANSPORT 
CO.,  INC.,  2736  Dove  St,  Williamsport, 
PA  17701.  Representative:  George  E. 
Campbell,  985  Old  Eagle  School  Road, 
Suite  501,  Wayne,  PA  19087,  (215)  293- 
9220.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

MC  124813  (Sub-238),  filed  July  13. 
1981.  Applicant  UMTHUN  TRUCKING 
CO.,  910  South  Jackson  Street,  Eagle 
Grove,  IA  50533.  Representative: 

William  L  Fairbank,  2400  Financial 
Center,  Des  Moines.  IA  50309,  (515)  448- 
4707.  Transporting,  for  or  on  behalf  of 
the  United  States  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S. 

MC  157082,  filed  July  10. 1981. 
Applicant:  JOHN  JOSEPH  HOFFKE, 

4671  Tower  St.,  SE  #112,  Prior  Lake,  MN 
55372.  Representative:  John  Joseph 
Hoffke  (same  as  applicant),  (612)  447- 
8117.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
bevarages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle,  in  such  vehicle,  between  points 
in  the  U.S. 

[FR  Doc.  81-22009  Filed  7-28-81: 8:45  am] 
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Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

Decided:  July  23, 1981.  . 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 


38778 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Notices 


to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  Fr  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 


By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 
Agatha  L.  Mergenovich, 

Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

Volume  No.  OPY-4-279 

MC  42866  (Sub-20),  filed  July  14, 1981. 
Applicant:  National  VAN  LINES,  INC., 
2800  Roosevelt  Rd.,  Broadview,  IL  60153. 
Representative:  John  P.  Torpats  (same 
address  as  applicant),  (312)  450-2900. 
Transporting  household  goods,  between 
points  in  the  U.S.,  under  continuing 
contract^)  with  The  Atchison,  Topeka 
Santa  Fe  Railway  Co.,  of  Chicago,  IL. 

MC  105656  (Sub-17),  filed  July  13, 1981. 
Applicant:  PASQUALE  TRUCKING 
COMPANY,  INC.,  P.O.  Box  295, 
Logansport,  IN  46947.  Representative: 
Daniel  O.  Hands,  Suite  200-A,  205  W. 
Touhy  Ave.,  Park  Ridge,  IL  60068,  (312) 
698-2235.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  the  U.S„ 
under  continuing  contracts(s)  with 
Wilson  Foods  Corporation,  of  Oklahoma 
City,  OK,  and  its  subsidiaries. 

MC  120436  (Sub-4),  filed  July  13, 1981. 
Applicant:  NUSSBAUM  TRUCKING, 
INC.,  Route  51  North,  Normal,  IL  61761. 
Representative:  Leslieann  G.  Maxey,  907 
South  4th  St,  Springfield,  IL  62703,  (217) 
528-8476.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  AR,  IL, 

IN,  IA,  KS,  KY,  MI,  MN,  MO,  NE,  OH, 
OK,  TN,  and  WI. 

MC  128016  (Sub-11),  filed  July  14, 1981. 
Applicant:  BRUCE  G.  BESH,  d.b.a. 
BRUCE  G.  BESH  TRUCKING,  4101 
Center  St.,  Cedar  Falls,  IA  50613. 
Representative:  Grant  J.  Merritt,  4444 
IDS  Center,  Minneapolis,  MN  55402, 

(612)  339-4546.  Transporting  machinery, 
between  points  in  Black  Hawk  County, 
IA,  on  the  one  hand,  and,  on  the  other, 
points  in  U.S. 
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MC  136636  (Sub-8),  filed  July  13, 1981. 
Applicant:  MIKE’S  TRUCKING,  INC, 
Route  1,  Chebanse,  IL  60922. 
Representative:  Jack  H.  Blanshan,  205 
W.  Touhy  Ave.,  Suite  200-A,  Park  Ridge, 
IL  60068,  (312)  698-2235.  Transporting 
machinery  and  metal  products,  between 
points  in  Benton  County,  IA,  on  the  one 
hand,  and,  on  the  other,  points  in  CT, 

DE,  IL,  MA,  MD,  MI,  NJ,  NY,  OH,  PA,  RI, 
VA,  and  WV. 


MC  144606  (Sub-21),  filed  July  13, 1981. 
Applicant:  DUNCAN  &  SON  LINES, 

INC.,  714  E.  Baseline  Rd.,  Buckeye,  AZ 
85326.  Representative:  Donald  W. 

Powell,  4150  No.  12th  St  Phoenix,  AZ 
85014,  (602)  241-0777.  Transporting  pulp, 
paper  and  related  products,  between 
points  in  San  Diego  and  Stanislaus 
Counties,  CA,  and  Maricopa  and  Pima 
Counties,  AZ. 

MC  154436  (Sub-2),  filed  July  13. 1981. 
Applicant:  MARILYN  THOMAS,  d.b.a. 
MAT  TRUCKING,  2604  W.  Pleasant 
Ridge  Rd.,  Arlington,  TX  76016. 
Representative:  Billy  R.  Reid,  1721  Carl 
St.,  Fort  Worth,  TX  76103,  (817)  332- 
4718.  Transporting  (1)  rubber  and  plastic 
products,  (2)  metal  products,  (3) 
machinery,  and  (4)  electrical  devices, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Pass  & 
Seymour,  Inc.,  and  its  subsidiaries,  of 
Syracuse,  NY. 

MC  154696  (Sub-5),  filed  July  13, 1981. 
Applicant:  SILLIMAN  BROS.  FREIGHT 
CO.,  INC.,  Rt.  1,  Box  150,  Bemie,  MO 
63822.  Representative:  B.  W.  LaTourette, 
Jr.,  11  S.  Meramec,  Suite  1400,  St.  Louis, 
MO  63105,  (314)  727-0777.  Transporting 
fertilizer,  between  points  in  MO,  IL,  AR, 
TN,  KY.  and  MS. 

MC  157146,  filed  July  14, 1981. 
Applicant:  R  M  C  TRUCKING,  INC.,  P.O. 
Box  281,  Bingham  Rd.,  Marlboro,  NY 
12542.  Representative:  Russell  S. 
Callahan,  P.O.  Box  1806,  Brockton,  MA 
02403,  (617)  697-7748.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Lincoln  Foods,  Inc.,  of  Lawrence,  MA, 
and  Lincoln  Fruit  Juices,  Division  of 
Lincoln  Foods,  Inc.,  of  Highland,  NY. 
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MC  150776  (Sub-5),  filed  July  13, 1981. 
Applicant:  ALFRED  DANIELS,  INC., 
Route  1,  P.O.  Box  272-1,  Jackson,  OH 
45640.  Representative:  Stephen  J. 
Habash,  100  E.  Broad  St.,  Columbus,  OH 
43215,  (614)  228-1541.  Transporting  food 
and  related  products,  between 
Cleveland,  OH,  and  points  in  Wayne 
County,  MI,  and  Cherokee  County,  SC, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

MC  151568  (Sub-4),  filed  July  13, 1981. 
Applicant:  PERRY  TRANSPORT,  INC., 
14375  172nd,  Grand  Haven,  MI  49417. 
Representative:  Norman  A.  Cooper,  145 
W.  Wisconsin  Ave.,  Neenah,  WI  54956, 
(414)  722-2848  Transporting  food  and 
related  products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Squirt  Pak,  a  Division  of  Squirt  &  Co.,  of 
Holland,  MI. 
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MC 151566  (Sub-5),  filed  July  13, 1981. 
Applicant:  PERRY  TRANSPORT.  INC., 
14375 — 172nd  Ave.,  Grand  Haven,  MI 
49417.  Representative:  Richard  O.  Peel 
(same  address  as  applicant),  (616)  842- 
3550.  Transporting  pianos,  between 
points  in  Ottawa  County,  MI,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Story  &  Clark  Piano  Co.,  of  Grand 
Haven,  MI. 

MC  152756  (Sub-2),  filed  July  15, 1981. 
Applicant:  A.  F.  TRUCKING,  LTD.,  Box 
346,  Grunthal,  Manitoba,  Canada  ROA 
ORO.  Representative:  Richard  P. 
Anderson,  502  First  National  Bank  Bldg., 
Fargo,  ND  58126,  (701)  235-4487. 
Transporting  clay  products,  between 
points  in  Pulaski  County,  IL,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  154716,  filed  July  13, 1981. 
Applicant:  WALGREEN  OSHKOSH, 
INC.,  200  Wilmot  Rd.,  Deerfield,  IL 
60015.  Representative:  John  T. 

O’Connell,  521  S.  LaGrange  Rd., 
LaGrange,  IL  60525,  (312)  352-7220. 
Transporting  paper  products  and  printed 
service  matter,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Federal  Express  Corporation,  of 
Memphis,  TN. 

MC  157166,  filed  filed  July  16, 1981. 
Applicant  1000  ISLAND  TOURS  & 
TRAVEL,  INC.,  780  King  St.  West, 
Gananoque,  Ontario,  Canada  K7G2H5. 
Representative:  Steven  L.  Weiman,  Suite 
145, 4  Professional  Dr.,  Gaithersburg, 

MD  20760,  (301)  840-8565.  To  engage  in 
operations,  in  interstate  or  foreign 
commerce  as  a  broker,  at  Gananoque, 
Ontario,  Canada,  in  arranging  for  the 
transportation,  by  motor  vehicle,  of 
passengers  and  their  baggage,  in  special 
or  charter  operations,  between  points  in 
the  U.S. 

(FR  Doc.  81-22098  Filed  7-28-81;  8:45  am] 

BILLING  CODE  7035-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

1332-1291 

Monthly  Reports  Providing 
Information  on  the  U.S.  Auto  Industry 

AGENCY:  International  Trade 
Commission. 

ACTION:  At  the  request  of  the 
Subcommittee  on  Trade,  Committee  on 
Ways  and  Means,  U.S.  House  of 
Representatives,  and  in  accordance  with 
the  provisions  of  section  322(b)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1332(b)),  the  Commission  has 
instituted  investigation  No.  332-129,  for 
the  purpose  of  providing  monthly  data 


on  the  U.S.  automobile  industry  through 
December  1981.  The  monthly  reports 
will  include  data  on  automobile 
production,  imports,  exports, 
inventories,  retail  sales,  price 
adjustments,  and  employment.  The 
report  will  also  include  retail  prices  of 
selected  comparable  Japanese  and  U.S. 
produced  automobiles  on  a  monthly 
basis. 

The  reports  issued  under  this 
investigation  will  be  similar  in  scope  to 
those  issued  under  recently  completed 
investigation  No.  332-121,  of  like  title. 
Notice  of  that  investigation  was 
published  in  the  Federal  Register  of 
January  7, 1981  (46  FR  1849). 

EFFECTIVE  DATE:  July  20, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  McElroy  or  Mr.  Charles  West, 
Machinery  and  Equipment  Division, 
Office  of  Industries,  U.S.  International 
Trade  Commission,  Washington,  D.C. 
20436  (Telephone  202-523-0258,  202- 
523-0299,  respectively). 

Issued:  July  22, 1981. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  81-22105  Filed  7-28-81;  8:45  am] 

BILLING  CODE  7020-02-M 


[Investigation  No.  TA-203-12] 

Clothespins;  Investigation  and  Hearing 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Upon  its  own  motion  and  on  the 
basis  of  a  petition  filed  on  July  10, 1981, 
on  behalf  of  Diamond  International 
Corporation,  Forster  Manufacturing 
Company,  National  Clothespin 
Company  and  Penley  Corporation,  the 
Commission  on  July  20, 1981,  instituted 
investigation  No.  TA-203-12  under 
section  203(i)(2)  and  203(i)(3)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2253(i)(2) 
and  (i)(3))  for  the  purpose  of  gathering 
information  in  order  that  it  might  advise 
the  President  of  its  judgment  as  to  the 
probable  economic  effect  on  the 
industry  concerned  of  the  extension, 
reduction,  or  termination  of  import  relief 
presently  in  effect  with  respect  to 
clothespins,  spring  type,  of  wood  or 
plastics  valued  not  over  $1.70  per  gross, 
provided  for  in  item  790.05  of  the  Tariff 
Schedules  of  the  United  States  (TSUS). 
Relief  in  the  form  of  quantitative 
restrictions  described  in  items  925.11, 
925.12,  and  925.13  of  the  Appendix  to  the 
TSUS  is  provided  for  in  Presidential 
Proclamation  4640  (issued  February  23, 
1979).  Import  relief  presently  in  effect 
with  respect  to  such  merchandise  is 
scheduled  to  terminate  at  the  close  of 


business  on  February  22, 1982,  unless 
extended  by  the  President 

EFFECTIVE  DATE:  July  20  1981. 

FURTHER  INFORMATION  CONTACT 

John  MacHatton,  Supervisory 
Investigator,  telephone  202-523-0439  or 
Bill  Schechter,  Investigator,  telephone 
202-523-0300,  U.S.  International  Trade 
Commission,  701  E  Street  NW„  Room 
341,  Washington,  D.C.  20436. 

SUPPLEMENTARY  INFORMATION:  Public 
hearing  ordered.  A  public  hearing  in 
connection  with  this  investigation  will 
be  held  in  Portland.  Maine,  at  10  a.nu, 
e.d.t.,  on  Monday,  October  5, 1981,  in  the 
Holiday  Inn  West  81  Riverside  Street 
Portland,  Maine  04104.  Requests  for 
appearances  at  the  hearing  should  be 
received  in  writing  by  the  Secretary  to 
the  Commission  at  his  office  in 
Washington,  no  later  than  the  close  of 
business  on  Monday,  September  21, 

1981. 

Prehearing  procedure.  To  facilitate 
the  hearing  process,  It  is  requested  that 
person  wishing  to  appear  at  the  hearing 
submit  prehearing  briefs  enumerating 
and  discussing  the  issues  which  they 
wish  to  raise  at  the  hearing.  Nineteen 
copies  of  such  prehearing  briefs  should 
be  submitted  to  the  Secretary  to  the 
Commission  no  later  than  the  close  of 
business  on  Monday.  September  28, 

1981.  Copies  of  prehearing  briefs 
submitted  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Secretary.  While  submission  of 
prehearing  briefs  does  not  prohibit 
submission  of  prepared  statements  in 
accordance  with  section  201.12(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.12(d)),  it  would 
be  unnecessary  to  submit  such  a 
statement  if  a  prehearing  brief  is 
submitted  instead.  Oral  presentations 
should,  to  the  extent  possible,  be  limited 
to  issues  raised  in  the  prehearing  briefs. 

A  prehearing  conference  will  be  held 
on  Tuesday,  September  22. 1981,  at  1030 
a.m.,  e.d.t.,  in  Room  117  of  the  U.S. 
International  Trade  Commission 
Building. 

Persons  not  represented  by  counsel  or 
public  officials  who  have  relevant 
matters  to  present  may  give  testimony 
without  regard  to  the  suggested 
prehearing  procedures  outlined  above. 

Inspection  of  petition.  The  petition 
filed  in  this  case  is  available  for  public 
inspection  at  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 

Issued:  July  21, 1981. 
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By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  81-22104  Filed  7-28-81;  8:45  am| 

BILLING  CODE  7020-02-M 


[Investigation  No.  337-TA-96] 

Certain  Modular  Pushbutton  Switches 
and  Components  Thereof; 

Cancellation  of  Prehearing  Conference 
and  Hearing 

Notice  to  all  parties:  Notice  is  hereby 
given  that  the  prehearing  conference 
and  hearing  in  this  case  scheduled  to 
commence  on  August  3, 1981  (46  FR 
35394)  are  cancelled. 

The  Secretary  shall  publish  this 
Notice  in  the  Federal  Register. 

Issued;  July  24, 1981. 

Janet  D.  Saxon, 

Administrative  Law  Judge. 

(FR  Doc.  81-22108  Filed  7-28-81;  8:45  am) 

BILLING  CODE  7020-02-M 


[Investigation  No.  104-TAA-3] 

Certain  Spirits  From  Ireland 

Determination 

Based  on  the  record  developed  in 
investigation  No.  104-TAA-3,  the 
Commission  unanimously  determines, 
pursuant  to  section  104(b)  of  the  Trade 
Agreements  Act  of  1979,  that  an  industry 
in  the  United  States  would  not  be 
materially  injured,  or  threatened  with 
material  injury,  nor  would  the 
establishment  of  an  industry  in  the 
United  States  be  materially  retarded,  by 
reason  of  imports  of  spirits  from  Ireland 
of  the  countervailing  duty  order  on  such 
merchandise,  provided  for  in  items 
168.96, 168.98, 169.19, 169.20, 169.46,  and 
169.47  of  the  Tariff  Schedules  of  the 
United  States  (TSUS),  were  to  be 
revoked. 

Background 

This  investigation  of  certain  spirits, 
from  Ireland  evolved  from 
countervailing  duty  order,  dated  May  25, 
1914.  The  1914  countervailing  duty  case 
was  instituted  by  Treasury  as  a  result  of 
information  transmitted  by  the 
Department  of  State  to  the  Department 
of  the  Treasury  regarding  export 
allowances  paid  by  the  United  Kingdom 
of  Great  Britain  and  Ireland  for  “plain 
British  spirits,"  “spirits  in  the  nature  of 
spirits  and  wine,”  and  "British 
compound  spirits."  The  countervailing 
duty  order  was  continued  in  a  Treasury 
Decision,  dated  June  20, 1935,  covering 
spirits  from  both  the  Irish  Free  State  and 
the  United  Kingdom  of  Great  Britain  and 
Northern  Ireland.  The  order  covering 


spirits  from  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland  was 
revoked  on  February  8, 1977,  when  it 
was  determined  that  the  bounties  and 
grants  in  question  were  no  longer  being 
paid  or  bestowed. 

On  March  28, 1980,  the  U.S. 
International  Trade  Commission 
received  a  letter  from  the  Delegation  of 
the  Commission  of  the  European 
Communities  requesting  that  the 
Commission  commence  an  investigation 
to  determine  whether  an  industry  in  the 
United  States  would  be  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  would  be 
materially  retarded,  by  reason  of  the 
imports  of  certain  spirits  from  Ireland 
covered  by  the  countervailing  duty  order 
if  that  order  were  revoked. 

On  April  20, 1981,  in  its  first  annual 
review  of  the  subsidy  the  Department  of 
Commerce,  which  had  succeeded  the 
Treasury  as  the  administrator  of  the 
countervailing  duty  laws  effective 
January  2, 1980,  published  its 
preliminary  determination  of  the  new 
amount  of  the  subsidy  applicable  to  the 
certain  spirits  from  Ireland  in  the 
Federal  Register  (46  FR  22632). 

Commerce  determined  that  the  net 
subsidy  conferred  during  the  period 
January  1, 1980-December  31, 1980,  was 
0.004  Irish  pounds  per  liter  of  alcohol  in 
plain  spirits  (TSUS  items  169.19  and 
169.20)  and  0.008  Irish  pounds  per  liter  of 
alcohol  in  compounded  spirits  (TSUS 
items  168.96, 168.98, 16946,  and  169.47}. 
Commerce  confirmed  its  preliminary 
finding  on  the  amount  of  the  subsidy  in 
its  final  administrative  determination, 
notice  of  which  was  published  in  the 
Federal  Register  on  June  25, 1981  (46  FR 
32923). 

On  the  basis  of  Commerce’s 
preliminary  determination  of  the  most 
current  subsidy  levels,  the  U.S. 
International  Trade  Commission 
instituted  investigation  No.  104-TAA-3 
on  certain  spirits  from  Ireland  on  June  4, 
1981,  pursuant  to  section  104(b)(2)  of  the 
Trade  Agreements  Act.  Notice  of  the 
institution  of  the  Commission’s 
investigation  and  a  14-day  period  in 
which  to  request  the  use  of 
questionaires  and/or  the  holding  of  a 
public  hearing  was  duly  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  D.C., 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  10, 1981  (46  FR 
30736).  No  requests  for  a  public  hearing 
or  for  the  use  of  questionnaires  were 
received.  Therefore,  no  public  hearing 
was  held  and  no  questionnairies  were 
prepared,  mailed,  or  used. 


The  National  Association  of  Beverage 
Importers,  Inc.,  (“NABI”)  whose 
members  import  over  90  percent  of  the 
Irish  whiskey  and  liqueur  imported  into 
the  United  States,  filed  a  brief  on  June 
26, 1981,  in  support  of  the  revocation  of 
the  order.  No  other  briefs  were  received 
by  the  Commission,  and  no  parties 
expressed  opposition  to  revocation  of 
the  order. 

Views  of  Chairman  Alberger, 
Commissioner  Bedell  and  Commissioner 
Stern 

Determination 

Based  on  the  record  developed  in 
investigation  No.  104-TAA-3,  we 
determine  that  an  industry  in  the  United 
States  would  not  be  materially  injured, 
or  threatened  with  material  injury,  nor 
would  the  establishment  of  an  industry 
in  the  United  States  be  materially 
retarded,1  by  reason  of  imports  of  spirits 
from  Ireland  if  the  countervailing  duty 
order  on  spirits  from  Ireland  3  were  to  be 
revoked. 

Analysis 

The  Domestic  Industry 
Irish  Whiskey  3 

There  is  no  domestic  product  which  is 
like  Irish  whiskey  (also  referred  to  as 
“Irish")  in  characteristics  and  uses.  By 
U.S.  law  and  by  definition,  Irish  whiskey 
must  be  made  in  Ireland. 4  Moreover,  no 
domestic  product  is  made  of  the  same 
blend  of  grains  or  by  the  same  process 
as  that  used  in  Ireland  to  make  Irish 
whiskey.  Irish  is  a  barley-based 
whiskey.  Most  American  whiskeys  are 
made  predominantly  from  com;  some 
are  made  from  rye. 

However,  we  do  find  that  American 
whiskeys  are  “most  similar  in 
characteristics  and  uses”  with  Irish 
whiskey,  within  the  meaning  of  19 
U.S.C.  S  1677(10).  All  whiskeys  are 
similar  in  composition,  method  of 
production,  taste,  and  aroma.  The  uses 
of  all  whiskeys  are  also  very  similar.  All 


1  Currently,  22  U.S.  companies  produce  raw 
whiskey  and  60  U.S.  companies  bottle  domestic 
whiskey  and  blends.  There  are  currently  8  U.S. 
producers  of  liqueurs,  cordials  and  their 
miscellaneous  compounded  liquors;  44  domestic 
firms  bottle  and/or  process  the  beverages  produced 
by  the  above  8  producers.  Consequently,  the 
material  retardation  of  the  establishment  of  a  U.S. 
industry  is  not  an  issue,  and  will  not  be  discussed 
further. 

’Treasury  Decision  34466  (May  25, 1914), 
continued  by  Treasury  Decision  47753  (June  20. 
1985). 

3  The  Irish  have  kept  the  “e”  in  the  spelling  of 
"whiskey.”  The  Scots  have  not  Although  U.S. 
Federal  regulations  have  adopted  "whisky”  for  the 
generic  use  of  the  term,  both  spellings  are 
acceptable  in  referring  to  U.S.  products. 

4  27  CFR  S  5.11 
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whiskeys  are  predominantly  consumed 
straight  or  “on  the  rocks”;  they  are  used 
in  mixed  drinks  to  a  lesser  extent.  The 
characteristics  and  uses  of  domestic 
whiskeys  are  much  closer  to  those  of 
Irish  whiskey  than  are  other 
domestically  produced  alcoholic 
beverages,  such  as  wine,  beer  and 
“white  goods."  5  In  addition,  the 
industry  and  Bureau  of  Alcohol, 

Tobacco  and  Firearms  (“B.A.T.F.”) 
recognize  whiskey  as  a  separate  product 
line. 

Thus,  the  appropriate  domestic 
industry  for  purposes  of  this 
investigation  is  the  domestic  producers 
of  whiskey.  Currently,  22  companies 
produce  raw  whiskey  and  60  U.S. 
establishments  b.ottle  domestic 
whiskeys. 

Irish  Liqueurs 

The  three  imported  liqueurs  from 
Ireland  are  Irish  Mist,  Irish  Creams,  and 
Irish  Velvet.  The  only  domestic  product 
that  is  equivalent  to  any  of  the  imported 
Irish  liqueurs  is  “Dunphy's  Original  Irish 
Cream.”  There  is  no  domestic  product 
that  is  like  Irish  Mist  or  Irish  Velvet. 

Although  it  might  be  argued  that  each 
type  of  cordial  is  a  like  product  unto 
itself  as  a  result  of  different  ingredients 
and  flavors,  this  approach  would 
interpret  the  “like  product"  criteria  too 
narrowly,  distorting  any  analysis  of  the 
affected  industry.  See  Report  of  the 
Senate  Finance  Committee,  S.  Rep.  No. 
96-249,  96th  Cong.,  1st  Sess.  90-91 
(1974).  Inasmuch  as  all  liqueurs  have 
flavoring  added  to  a  distilled  alcoholic 
beverage,  have  the  same  uses,  and  are 
considered  by  the  industry  and  the 
B.A.T.F.  to  be  a  distinct  category  of 
alcoholic  beverage  for  both  production 
and  consumer  use,  the  products  “most 
similar  in  characteristics  and  uses"  to 
the  imported  liqueurs  are  domestically 
produced  liqueurs. 

Thus,  the  relevant  domestic  industry 
for  purposes  of  analyzing  the  likely 
effect  of  revocation  of  the  order  on  Irish 
liqueurs  is  the  domestic  producers  of 
liqueurs.  There  are  currently  eight  U.S. 
establishments  producing  liqueurs.  The 
products  manufactured  by  these 
concerns  are  bottled  and/or  processed 
by  44  domestic  companies.6 


5  Rg.,  vodka,  gin,  rum,  and  tequila. 

‘We  recognize  that  the  major  producers  of  both 
domestic  whiskey  and  domestic  liqueurs  are  also 
major  importers  of  the  goods  under  investigation. 
However,  the  inclusion  or  exclusion  of  the 
producers/importers  in  the  definition  of  the 
domestic  industry  in  this  case  would  have  no  effect 
on  the  outcome  of  our  decision. 


The  Current  Condition  of  the  U.S. 
Industries 

The  domestic  whiskey  and  liqueur 
industries  are  currently  in  good 
condition,  as  indicated  by  the  fact  that 
none  of  the  U.S.  producers  requested  a 
hearing  or  questionnaires,  or  made  any 
formal  submissions  in  connection  with 
this  investigation.  Publicly  available 
data  further  support  this  finding. 

Domestic  production  of  whiskey  as 
increased  substantially  since  1976. 
Despite  a  shift  in  consumer  preference 
since  1978  from  whiskeys  to  rum,  vodka, 
wine,  beer,  and  mineral  water,7 
production  rose  by  28  percent  from  1976 
to  1980.®  Although  U.S.  shipments  of 
whiskeys  have  declined  slightly  from 
115  million  proof  gallons  in  1976  to  110 
million  proof  gallons  in  1979,  this  is 
attributable  to  a  decline  in  the  level  of 
inventories  maintained  since  1975,  not  to 
competition  from  imports.9  Total 
domestic  shipments  of  liqueurs  or 
cordials  have  increased  steadily  since 
1977.10This  parallels  a  steady  increase 
in  apparent  U.S.  consumption  of  liqueur 
for  the  same  time  period.11 

Likely  Effects  of  the  Removal  of  the 
Countervailing  Duty 

The  lack  of  response  to  this 
investigation  by  the  domestic  producers 
of  whiskey  and  liqueurs  suggests  that 
they  do  not  anticipate  material  injury  or 
the  threat  of  material  injury  as  a  result 
of  the  revocation  of  the  order  under 
review.  The  information  on  the  record 
reinforces  this  conclusion. 

Irish  Whiskey 

The  net  subsidy  on  Irish  whiskey  has 
been  determined  to  be  0.004  Irish 
pounds  per  liter  of  alcohol.12  As  Irish 
whiskey  is  sold  at  80  proof  in  this 
country  that  translates  into  a  subsidy  of 
a  little  less  than  one-fifth  of  one  U.S. 
cent  for  each  "fifth"  (750  milliliters)  of 
Irish  whiskey. 13  Moreover,  the  retail 
price  of  a  “fifth”  of  Irish  whiskey  ranges 
from  $7.99  to  $9.97  per  bottle. 14  Only 
premium  domestic  whiskeys  sell  in  the 
same  price  range.19  The  bulk  of  whiskey 
sold  in  the  United  States,  however,  is 
not  in  the  premium  price  range.  The 


’See  staff  report  at  A-13. 

•See  staff  report  at  A-13-A-14. 

•See  staff  report  at  A-13-A-16.  Inventories 
declined  from  737  million  proof  gallons  in  1975  to 
581  million  proof  gallons  in  1979. 

••Staff  report  at  A-13. 

"Id. 

•* Id.  at  A-2. 

••The  conversion  was  based  on  the  value  of  an 
Irish  pound  at  1.52  U.S.  dollars,  the  spot  market 
price  for  the  pound  on  June  26, 1981.  The  value  of 
the  pound  has  been  stable  at  this  level  for  several 
months. 

14  Staff  report  at  A-22. 

“  Id.  at  A-22-A-27. 


popular  brands  range  in  price  from  $4.99 
to  $5.99  per  750-milliliter  bottle.16 

The  countervailing  duty  is  so 
minuscule  that  its  removal  would  not 
provide  an  incentive  for  an  importer  to 
lower  the  price  of  the  goods.  Even 
assuming  that  the  removal  of  the 
countervailing  duty  would  result  in  a 
price  reduction  equivalent  to  the  amount 
of  the  duty,  it  would  have  no  effect  on 
the  current  pricing  structure  of  the 
market.  It  would  not  change  Irish 
whiskey’s  competitive  position  vis-a-vis 
the  premium  domestic  brands,  much  less 
any  effect  on  its  competitive  position 
with  the  popular,  less-expensive 
brands.17 

Irish  whiskey’s  share  of  the  U.S. 
whiskey  market  has  ben  negligible, 
accounting  for  less  than  one-fourth  of 
one  percent  of  the  U.S.  market  in  1979 
and  the  first  three  quarters  of  1980.  This 
is  true,  despite  the  fact  that  it  increased 
its  market  share  by  over  50  percent 
between  1977  and  1979. 18  Irish  whiskey 
now  accounts  for  less  than  one-half  of 
one  percent  of  all  imports  of  whiskey  to 
the  United  States.19 

We  expect  little  if  any  price  effect  as 
a  result  of  the  revocation  of  the  remedial 
order.  Although  the  volume  of  imports 
may  increase,  such  increase  would 
certainly  not  be  a  result  of  the  duty 
revocation.  Since  we  do  not  anticipate 
significant  changes  in  import  prices  and 
volume  as  a  result  of  revocation,  it 
follows  that  such  revocation  will  not 
adversely  impact  the  current  favorable 
performance  of  the  industry. 

Irish  Liqueurs 

A  similar  rationale  lies  behind  our 
analysis  of  the  domestic  liqueur  and 
cordial  industry.  The  net  subsidy  on 
Irish  liqueurs  has  been  determined  to  be 
0.008  Irish  pounds  per  liter  of  alcohol.29 
This  translates  into  a  subsidy  of — (1) 
slightly  less  than  one-sixth  of  1  U.S.  cent 
per  bottle  of  Irish  Creams;  (2)  slightly 
less  than  one-third  of  1  cent  per  bottle  of 
Irish  Mist;  and  (3)  less  than  one-tenth  of 
1  cent  per  bottle  of  Irish  Velvet21 
Moreover,  the  price  of  the  least 


"Id.  at  A-27. 

•’We  note  also  that  in  the  premium-price 
category,  price  is  not  a  significant  variable  in 
consumer  choice.  Certain  Whiskey  (Except  Irish. 
Irish  Type.  Scotch,  and  Scotch  Type),  Inv.  No.  TEA- 
1-5.  at  4,9  (April  1963). 

“See  staff  report  at  A-22,  A-24. 

••Staff  report  at  A-22,  A-24. 

"Id.  at  A-2. 

11  The  amount  of  the  subsidy  varies  for  the  3 
liqueurs  because  the  alcoholic  content  of  the  three 
liqueurs  is  different  Also,  the  standard  sine  of  a 
bottle  of  Irish  Velvet  is  500  ml.,  whereas  the 
standard  siu  for  the  other  two  liqueurs  is  750  mL 
The  convei  lion  was  based  on  the  value  of  the  Irish 
pound  at  1.52  'J.S.  dollars,  the  spot  market  value  on 
june  28, 1981.  ke  n.  12.  supra. 
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expensive  750  milliliter  bottle  of  the 
least  expensive  type  of  Irish  liqueur 
(Irish  Cream)*2  is  more  than  twice  as 
expensive  as  the  average  U.S.  brand.23 
Only  three  known  domestically 
produced  cordials  approach  the  price 
category  of  the  Irish  liqueurs:  Wild 
Turkey,  Praline,  and  Southern  Comfort.24 
Southern  Comfort,  at  $7.49,  is  still  priced 
$4.50  less  than  the  cheapest  bottle  of  an 
Irish  cordial  of  the  same  size.25 

As  with  Irish  Whiskey,  the  size  of  the 
countervailing  duty  is  so  small  that  its 
removal  would  not  provide  an  incentive 
for  lowering  the  price  of  any  of  the 
products.  Even  assuming  an  importer 
were  to  lower  the  price  by  an  amount 
corresponding  to  the  amount  of  the 
subsidy,  such  a  small  decline  in  price 
would  have  no  effect  on  the  competitive 
position  of  any  of  the  Irish  liqueurs  vis- 
a-vis  any  of  the  domestically  produced 
cordials.  Dunphy’s  Original  Irish  Cream, 
the  only  domestically  produced  Irish 
liqueur,  is  priced  30  percent  below 
imported  Irish  Creams.26 

The  total  volume  of  imports  of  Irish 
liqueurs  rose  by  363  percent  from  1978- 
BO,  largely  due  to  the  introduction  and 
popularity  of  the  Irish  Cream  liqueurs.27 
The  trend  has  continued  in  the  first 
quarter  of  1981. 28  However,  despite  this 
growth,  Irish  liqueurs  still  account  for 
only  one-half  of  1  percent  of  the  U.S. 
market  for  cordials  and  liqueurs.29 

Given  the  minuscule  possible  price 
effect,  we  do  not  expect  the  volume  of 
imports  to  increase  as  a  result  of 
revocation  of  the  subject  orders.  Since 
removal  of  the  order  will  not  have 
significant  price  and  volume  effects,  we 
do  not  foresee  any  adverse  impact  on 
the  U.S.  liqueur  industry  that  could  be 
attributed  to  revocation  of  the 
countervailing  duty  order  under  review. 


“A  bottle  of  Irish  Velvet  actually  sells  for  less 
than  a  bottle  of  Irish  Cream  ($9.79  as  opposed  to 
$11.99,  per  the  staff  survey);  However,  the  price 
quoted  for  Irish  Velvet  is  based  on  a  500  ml.  bottle, 
whereas  the  price  quoted  for  the  other  Irish  liqueurs 
is  based  on  750  ml.  bottles.  Based  on  the  pricing  of 
the  500  ml.  bottle  of  Irish  Velvet,  a  750  ml.  bottle 
would  cost  approximately  $14.67.  Thus,  on  a  unit 
cost  basis,  Irish  Cream  is  the  least  expsnsive  of  the 
Irish  liqueurs. 

“This  is  true,  whether  one  looks  at  the  median  of 
all  the  domestic  liqueurs  listed  on  table  13  of  the 
Staff  Report,  or  whether  one  takes  the  average  price 
of  all  the  liqueurs  listed  in  table  13  except  for  the 
two  most  expensive  brands.  If  one  includes  the  two 
most  expensive  brands  in  the  computation  of  the 
average,  the  average  American  liqueur  sells  at  $6.04, 
still  one-half  of  the  cost  of  the  least  expensive  Irish 
cordial. 

“Staff  Report  at  A-6. 

“See  n.  20,  supra. 

“Staff  Report  at  A-5. 

"Id.  at  A-16,  A-22. 

“/</.  at  A-16. 

"Id.  at  A-22. 


Conclusion 

We  conclude  that  the  domestic 
whiskey  and  liqueur  industries  would 
not  be  materially  injured  or  threatened 
with  material  injury  by  termination  of 
the  countervailing  duty  order  under 
review. 

Views  of  Vice  Chairman  Calhoun 

While  I  concur  with  my  colleagues  in 
result,  I  differ  with  their  treatment  of  the 
the  issues  in  two  respects.  First,  I  have 
undertaken  a  much  more  detailed 
industry  analysis  because  even  though 
this  investigation  is  non-controversial 
and  was  without  opposition  from  the 
domestic  industry,  it  presents  issues  in 
industry  analysis  which  have 
importance  beyond  this  case.  Second, 
with  respect  to  industry  analysis  of  Irish 
liqueurs,  I  have  found  that  for  two  of  the 
three  types  of  imported  Irish  liqueurs 
there  is  no  domestic  like  product. 

Determination 

Based  on  the  record  developed  in 
investigation  No.  104-TAA-3,  the 
Commission  determined,  pursuant  to 
section  104(b)  of  the  Trade  Agreements 
Act  of  1979,  that  no  industry  in  the 
United  States  will  be  materially  injured, 
or  will  be  threatened  with  material 
injury,  and  the  establishment  of  a 
industry  in  the  United  States  will  not  be 
materially  retarded,  30  by  reason  of 
imports  of  spirits  from  Ireland  if  the 
countervailing  duty  order  on  spirits  from 
Ireland  31  were  to  be  revoked. 

Analysis 

The  Domestic  Industry 

In  order  to  analyze  the  effect  of 
subsidized  imports  on  the  domestic 
industry,  one  must  first  define  the 
relevant  domestic  industry.  Section 
771(4)(A)  of  the  Tariff  Act  of  1930 
defines  the  term  industry  as 

The  domestic  producers  as  a  whole  of  a 
like  product,  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the  total 
domestic  production  of  that  product.  82 

Section  771(10)  in  turn  defines  “like 
product"  as 


“Twenty-two  U.S.  companies  produce  raw 
whiskey  and  60  U.S.  companies  bottle  domestic 
whiskey  and  blends.  There  are  currently  eight  U.S. 
producers  of  liqueurs,  cordials  and  their 
.miscellaneous  compounded  liquors.  Forty-four 
domestic  firms  bottle  and/or  process  the  beverages 
produced  by  the  above  8  producers.  Consequently, 
the  material  retardation  of  the  establishment  of  a 
U.S.  industry  is  not  an  issue,  and  will  not  be 
discussed  further  in  the  specific  context  of  this 
investigation. 

31  Treasury  Decision  34466  (May  25, 1914), 
continued  by  Treasury  Decision  47753  (June  20. 
1935). 

“19  U.S.C.  S  1677(4)(A). 


(A)  product  which  is  like,  or  in  the  absence 
of  like,  most  similar  in  characteristics  and 
uses  with,  the  article  subject  to  an 
investigation  under  this  title.  33 

Thus,  in  order  to  define  the  domestic 
industry,  one  must  first  identify  the 
imported  product  under  investigation, 
and  determine  whether  there  is  a  “like 
product"  produced  in  the  United  States. 

This  case  actually  involves  two 
classes  of  imported  products:  Irish 
whiskey,  and  liqueurs  (or  cordials) 
imported  from  Ireland.  Consequently, 
the  two  products  will  be  dealt  with 
separately. 

/.  Irish  Whiskey  34 

A.  The  Imported  product.  Irish 
whiskey,  as  defined  by  the  Bureau  of 
Alcohol,  Tobacco  and  Fireams,  is  a 
distinctive  product  of  Ireland 
manufactured  in  either  the  Republic  of 
Ireland  or  Northern  Ireland,  in 
compliance  with  their  laws  regulating 
the  manufacture  of  Irish  whiskey  for 
home  consumption,  and  containing  no 
distilled  spirits  less  than  three  years 
old. 35  It  is  manufactured  from  small 
cereal  grains  containing  not  less  than  a 
50  percent  mixture  of  malted  barley  and 
unmalted  barley,  com,  wheat,  oats  or 
rye. 36  While  the  precise  mix  varies,  Irish 
whiskey  is  predominantly  barley 
based. 37  The  mixture  is  distilled  in  a  pot 
still  at  about  171  proof,  and  then 
blended  to  taste.  38  Irish  whiskey  is 
desired  for  its  unique  taste.  Thus, 
although  it  is  used  as  an  alcoholic  base 
for  mixed  drinks,  it  is  more  often  used 
for  sipping  without  mixing. 

B.  Like  Product  Analysis.  There  is  no 
Irish  whiskey  produced  in  the  United 
States.  By  U.S.  law  and  by  definition, 
Irish  whiskey  must  be  made  in  Ireland 
under  the  laws  of  Ireland  that  regulate 
the  production  of  Irish  whiskey  for  home 
consumption.  39  Moreover,  no  product  of 
the  United  States  is  made  of  the  same 
blend  of  grains  or  by  the  same  process 


33 19  U.S.C.  {  1677(10). 

“The  Irish  have  kept  the  "e"  in  the  spelling  of 
“whiskey."  The  Scots  have  not.  Although  U.S. 
federal  regulations  have  adopted  “whisky"  for  the 
generic  use  of  the  term,  both  spellings  are 
acceptable  in  referring  to  U.S.  products. 

“27  CFR5  5.il. 

“Report  of  the  Director  of  Investigations  to  the 
Commission  on  Spirits  from  Ireland  (the  “Staff 
Report”)  at  a-4  omits  com  as  one  of  the  grains  used. 
However.  Grossman's  Guide  to  Wines,  Beers  and 
Spirits  indicates  that  com  is  used.  Grossman's 
Guide  to  Wines,  Beers  and  Spirits  332  (1977) 
(hereinafter  “Grossman'").  The  discrepancy  is  not 
sigificant  for  purposes  of  this  investigation  in  light 
of  the  small  amount  of  com  that  would  be  used  in 
the  grain  “mash”  for  Irish  whiskey. 

37  Irish  Whiskey  Information  Bureau;  Knowing 
Alcoholic  Berverages,  90  Liquor  Store  Magazine  41  ' 
(June  1979)  (hereinafter  referred  to  as  “LSM”). 

“Staff  Report  at  A-4. 

“27  CFR  |  5.11. 
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as  that  used  in  Ireland  to  make  Irish 
whiskey.  The  taste  of  Irish  whiskey  is 
distinct  from  whiskeys  made  in  this 
country  and  elsewhere. 

There  are  four  major  types  of 
American  whiskies:  Bourbon,  Tennessee 
whiskey,  rye  whiskey,  and  American 
blended  whiskey.  According  to  federal 
law,  Bourbon  must  have  at  least  51 
percent  corn  in  the  mash;  rye  must  have 
51  percent  rye. 40  Tennessee  whiskey  is  a 
corn-based  whiskey  made  just  like  a 
sour-mash  Bourbon  41  except  that,  prior 
to  aging,  it  is  introduced  into  vats  where 
it  slowly  seeps  through  charcoal  made 
from  sugar  maple  trees.  A  blended 
whiskey  41  is  a  mixture  of  straight 
whiskies  and  grain  spirits  or  light 
whiskies.43  Blending  enables  distillers  to 
produce  a  more  harmonious  whole  and 
to  duplicate  with  consistency  an 
identical,  uniform  product.  Grossman’s 
Guide  to  Wines,  Beers  and  Spirits  340 
(1977)  (hereinafter  '‘Grossman’s”). 

Irish  varies  from  domestic  whiskeys  in 
a  number  of  ways,  in  addition  to  the  fact 
that  none  of  the  domestic  whiskeys, 
including  the  blends,  are  barley-based 
whiskeys.  Irish  whiskey  is  distilled  three 
times.  United  States  whiskey  is  distilled 

40  The  51  percent  is  a  minimum  requirement.  Most 
Bourbons  and  straight  whiskeys  contain  a  far 
greater  percentage  of  the  base  grain.  However,  if  a 
mash  contains  80  percent  or  more  com,  it  would  be 
designated  com  whiskey  and  not  Bourbon. 

41  Although  most  Bourbon  is  made  from  “sour- 
mash,"  it  can  be  made  from  “sweet-mash." 
Tennesseee  whiskey  is  always  made  from  “sour- 
mash.”  The  terms  refer  to  one  of  two  yeasting 
processes  used  in  the  fermentation  phase  of  making 
whiskey.  A  sweet  mash  is  produced  by  adding  all  or 
almost  all  freshly  developed  yeast  to  the  mash;  little 
or  no  spent  beer  from  a  previous  fermentation  is 
mixed  with  the  fresh  mash.  It  is  allowed  to  ferment 
thirty-six  to  fifty  hours.  A  sour  mash  is  produced  by 
adding  at  least  one-quarter  of  the  volume  of  the 
fermenter  of  spent  beer  (working  yeast)  from  a 
previous  fermentation  to  the  fresh  mash  and  fresh 
yeast.  The  mash  is  allowed  to  ferment  from  seventy- 
two  to  ninety-six  hours.  Sour  mash  offers  a 
favorable  pH  for  yeast  growth  and  inhibits  bacterial 
contamination.  Sweet  mash  is  more  difficult  to 
control  and  must  be  done  above  80  degrees 
Fahrenheit  to  end  quickly  and  avoid  contamination. 

41  Under  federal  law,  a  blended  whiskey  must  be 
"...  a  mixture  which  contains  at  least  20  percent 
by  volume  of  100  proof  straight  whiskey  and. 
separately  or  in  combination,  whiskey  or  neutral 
spirits,  if  such  mixture  at  the  time  of  bottling  is  not 
less  than  80  proof."  27  C.F.R.  $  5.22.  It  is  important 
to  note  that  a  blended  whiskey  is  not  the  same  as  a 
blend  of  straight  whiskies.  Straight  whiskey  may  be 
mixed  with  other  straight  whiskies.  If  the  mixture  is 
made  up  of  whiskies  of  the  same  distilling  period 
and  from  the  same  distillery,  they  do  not  lose  their 
straight  whiskey  designation.  If  die  mixture 
contains  straight  whiskies  from  different  distilling 
periods  and  from  different  distilleries,  the  end 
product  must  be  tabled  "blended  Bourbon,” 
"blended  rye  whiskey,"  etc.  However,  both  types  of 
blends  of  straight  whiskies  are  straight  whiskies, 
not  blended  whiskies. 

“Since  1972,  the  B.A.T.F.  has  recognized  "light 
whiskey,"  a  grain  distillate  distilled  between  180- 
190  proof,  and  aged  in  new  uncharred  white  oak 
barrels. 


twice.  Most  American  straight  whiskey 
(not  including  light  whiskey)  is  aged  in 
new,  charred  oak  cooperage.  Irish  is 
aged  in  seasoned  cooperage,  often  used 
sherry  casks.  Because  of  the  used 
barrels,  Irish  requires  a  longer  aging 
period  than  do  American  whiskies.  (E.g., 
Irish  is  usually  aged  seven  to  eight  years 
before  shipping,  whereas  Bourbon  is 
normally  aged  four  to  six  years  before 
bottling.) 

Lastly,  Irish  tasts  distinctively 
different  from  other  domestic  whiskies. 
Irish  is  generally  lighter  in  body  than 
American  straight  whiskies  because  of 
the  higher  proof,  very  light-bodied  grain 
whiskies  used  in  blending  Irish.  Rye  and 
Bourbon  whiskies  have  the  distinctive 
tastes  and  character  of  the  rye  and  com 
grains  used  to  make  them.  They  also 
have  a  higher  congeneric  44  content, 
making  them  both  sweeter  and  fuller 
bodied  than  Irish. 

For  these  reasons,  I  find  no  domestic 
product  which  is  like  Irish  whiskey  in 
characteristics  and  uses.  To  determine 
which,  if  any,  of  the  domestically 
produced  spirits  are  “most  similar  in 
characteristics  and  uses”  to  Irish 
whiskey  for  purposes  of  determining  the 
relevant  domestic  industry,  I  consider 
three  factors:  the  composition  of  the 
beverage,  the  method  of  distilling  the 
product,  and  the  degree  of 
substitutability  of  a  particular  domestic 
product  for  Irish  whiskey.45 

Wine  and  beer  are  fermented,  as 
opposed  to  distilled,  alcoholic 
beverages.  In  addition,  wine  is  a  fruit- 
based  beverage,  whereas  whiskeys  are 
grain-based  beverages.  The  alcoholic 
contents  of  wine  and  beer  are 
drastically  lower  than  whiskey.  They 
are  not  considered  to  be  “hard  drinks,” 
and  they  are  not  generally  substituted 
for  hard  liquor,  particularly  for  use  as 
the  alcoholic  base  for  mixed  drinks. 

The  other  liquors,  “white  goods,”  46 
are  more  similar  in  characteristics  to 
whiskies  than  are  wine  and  beer  in 
that — (1)  they  are  distilled  spirits;  (2) 
some  originate  from  a  mash  of  grain; 
and  (3)  they  are  bottled  with 
approximately  the  same  level  of  alcohol 
content.  They  are  similar  in  uses  in  that, 
like  whiskey,  they  are  used  in  mixed, 
drinks,  and  in  some  parts  of  the  world, 
they  are  used  as  a  sipping  beverage.47 

However,  there  are  distinctions 
between  white  goods  and  whiskies 
which  make  domestic  whiskies,  only,  a 

44  "Congener”  is  a  term  used  in  the  liquor  industry 
that  refers  to  the  flavor  and  body  components 
contained  in  a  distilled  spirit. 

“Substitutability  includes  price  differentials  and 
consumer  preferences. 

“Rum,  gin,  vodka,  tequila. 

41  In  the  U.S.,  white  goods  are  predominantly  used 
in  mixed  drinks. 


more  appropriate  choice  for  “like 
product.”  Some  white  goods  are  not 
distilled  from  grain  at  alL 45  Those  that 
are  distilled  from  grain  are  so  distilled 
as  to  extract  all  character  of  the  grains 
out  of  the  spirits.4*  White  goods  are 
distilled  at  significantly  higher  proofs 
than  are  whiskies. 

There  is  some  general  competition 
between  white  goods  and  whiskies.  For 
example,  the  last  decade  has  seen  a 
general  trend  towards  white  goods, 
especially  Puerto  Rican  rum.  However, 
they  do  not  compete  with  whiskey  as 
directly  as  the  various  whiskeys 
compete  among  themselves.  AJso,  white 
goods  are  predominantly  used  in  mixed 
drinks  in  the  United  States.50  Whiskies, 
on  the  other  hand,  are  generally  a 
“sipping  beverage.”  The  most  common 
use  of  whiskies  is  straight  or  “on  the 
rocks.”  Grossman’s  at  345. 

It  is  my  view  that  the  domestic 
whiskies  are  more  nearly  akin  to  Irish 
whiskies  than  are  wine,  beer  or  “white 
goods.”  Although  each  brand  of  whiskey 
has  a  distinctive  taste,  and  is  Mended  or 
produced  somewhat  differently,  all 
whiskies  have  similarities  in 
composition,  method  of  production,51 
taste  and  aroma.  The  use  of  all  whiskies 
are  very  similar.  Although  one  whiskey 
is  not  always  interchangeable  for 
another,  for  example,  Irish  coffee  can 
only  be  made  with  Irish  whiskey,**  the 
domestic  whiskies  are  directly 
competitive  with  Irish  whiskey.5* 

“E.g.,  nun,  tequila. 

49  E.g.,  vodka,  gin. 

*®  E.g.,  over  90  percent  of  all  vodka  is  drank  in 
mixed  drinks  in  the  United  States.  By  way  of 
contrast,  it  is  often  consumed  straight  in  Europe.  In 
rum-producing  countries,  ram  is  drunk  straight; 
however,  in  the  United  States,  the  most  popular 
ways  of  drinking  run  are  in  cola,  in  Daiquiris,  or 
with  other  mixers.  Grossman’s  at  363-04.  Similarly, 
gin’s  most  popular  use  in  the  United  States  is  hi 
cocktails.  See  Grossman's  at  356. 

“  The  production  of  all  whiskeys  involves  at  least 
four  basic  processes;  mashing,  fermentation, 
distillation  and  aging.  As  not  all  whiskies  use 
malted  grains,  the  malting  process  explained  in  app. 
A.  infra,  is  not  present  in  the  production  of  all 
whiskies. 

“  It  is  important  to  note,  however,  that  in  die 
situations  where  no  one  whiskey  is  substitutable  for 
another,  no  other  alcoholic  beverage  would  be  an 
acceptable  substitute  either. 

“  Competition  between  the  various  brands  of 
whiskies  is  primarily  based  on  taste  and  brand 
image  rather  than  on  price.  10  Summaries  of  Trade 
and  Tariff  Information.  183  (Schedule  1)  (1670).  See 
also  Certain  Whiskey,  investigation  No.  TEA-I-5,  at 
4,  5. 9  (April  1963).  The  Summaries  of  Hade  and 
Tariff  Information  indicates  that  the  taste  at  Irish  is 
more  similar  to  American  whiskey  than  is  Scotch. 

10  Summaries  of  Trade  and  Tariff  Information, 
supra,  at  183.  As  a  result  of  extensive  marketing 
research,  the  Irish  Distillers.  LhL,  formulated  lighter 
bodied  Irish  whiskies,  specifically  to  appeal  to  the 
American  palate.  LSM  at  41.  Jos.  E.  Seagram  6  Sons, 
importer  of  Jameson  Irish  whiskey,  informed  the 
Commission  staff  that  the  price  of  Jameson  was 
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For  these  reasons,  I  find  that  domestic 
whiskies  are  most  similar  in 
characteristics  and  uses  to  imported 
Irish  whiskey  within  the  meaning  of 
section  771(10)  of  the  Trade  Agreements 
Act.of  1979,  and  constitute  the  like 
product  within  the  meaning  of  section 
77l(4)(A).  Thus,  the  appropriate 
domestic  industry  for  purposes  of  this 
investigation  is  comprised  of  the 
domestic  producers  of  whiskey. 

Currently,  22  U.S.  companies  produce 
raw  whiskey,  and  60  U.S. 
establishments  bottle  domestic  whiskies 
(straight  whiskies  and  blends).  The  four 
largest  U.S.  producers  account  for 
approximately  50  percent  of  domestic 
whiskey  shipments  and  the  ten  largest 
U.S.  producers  account  for  over  50 
percent  of  domestic  whiskey  shipments. 
Two  large  U.S.  producers,  Jos.  Seagram 
and  Sons,  Inc.  and  Hiram  Walker,  Inc. 
are  multi-national  companies  with  their 
homes  offices  in  Canada.54 

II.  Irish  Liqueurs  or  Cordials 55 

A.  The  Imported  Product.  All  spirits 
imported  from  Ireland  other  than  Irish 
whiskey  are  liqueurs.  Currently,  the 
principle  imported  Irish  liqueurs  are  so- 
called  "Irish  creams,”  which  are  a 
combination  of  Irish  whiskey  and  a 
dairy  cream  base.  There  are  various 
brands  of  Irish  creams  that  are  being 
imported.  The  brand  being  imported  in 
the  largest  quantities  is  Bailey’s  Irish 
Cream  imported  by  Paddington 
Corporation  of  New  York.  Other  popular 
Irish  liqueurs  are  “Irish  Mist,”  an 
expensive  70  proof  liqueur  made  from 
honey  and  Irish  whiskey,  and  “Irish 
Velvet,”  a  46  proof  product  made  from 
coffee  and  Irish  whiskey.  Irish  Mist  is 
the  highest  priced  of  the  Irish  liqueurs. 
These  cordials  are  typically  used  as 
after  dinner  drinks  and  as  cocktail 
ingredients. 

B.  Like  Product  Analysis.  Technically, 
all  cordials  and  liqueurs  start  with  the 
same  base:  alcohol,  sugar  and  water.56 
Obviously,  then,  the  differences  among 
the  various  liqueurs  lie  in  their 
distinctive  flavors.  In  this  investigation, 


raised  to  compete  with  premium  Bourbons, 
Canadians  and  Scotches.  Staff  Report  at  A-16.  Such 
a  statement  and  such  action  evidences  the  fact  that 
they  consider  Irish  whiskey  substitutable  and 
competitive  with  other  whiskies,  including 
domestically  produced  whiskey  Bourbon.  NABI, 
those  members  are  responsible  for  over  90  percent 
of  the  Irish  imported  into  the  United  States,  stated 
that  "Irish  whiskey  competes  directly  against  all 
other  whiskies  in  the  United  States  market.  NABI 
Brief  at  4. 

54  See  Staff  Report  at  A-14-A-15  for  a  list  of  the 
five  largest  U.S.  producers. 

“The  terms  liqueur  and  cordial  are  synonymous. 

66  A  general  description  of  the  methods  by  which 
liqueurs  are  produced  is  contained  in  app.  B. 


the  pertinent  flavor  is  the  combination 
of  Irish  whiskey  and  the  distinctive 
flavoring  of  particular  ingredients,  i.e„ 
coffee,  honey,  or  cream.  Of  the 
domestically  produced  liqueurs,  only 
“Dunphy’s  Original  Irish  Cream”  is 
considered  to  have  a  taste  and 
composition  reasonably  akin  to  one  of 
the  imported  products.  The  composition 
of  the  Dunphy’s  Cream,  as  with  the 
imported  Irish  creams,  is  Irish  whiskey 
and  dairy  cream.  Dunphy’s  Original 
Irish  Cream  competes  directly  with  the 
imported  creams.  Consequently,  I  find 
that  “Dunphy’s  Original  Irish  Cream”  is 
like  the  various  brands  of  import 
creams. 

With  regard  to  Irish  Mist  and  Irish 
Velvet,  my  colleagues  have  found  that 
all  domestic  liqueurs  and  cordials  are 
most  similar  in  characteristics  and  uses 
with  all  the  imported  Irish  liqueurs, 
including  Mist  and  Velvet.  I  agree  with 
my  colleagues  in  finding  that  there  is  no 
domestic  product  like  Irish  Velvet  and 
Irish  Mist,  but  I  cannot  find  support  for  a 
conclusion  that  there  are  domestic 
products  that  are  similar.  There  are  no 
liqueurs  like  Irish  Mist  and  Irish  Velvet 
because  there  is  no  whiskey  (Irish  or 
otherwise)  based  domestic  liqueur 
which  is  mixed  with  honey  or  coffee. 
Inasmuch  as  specific  flavor  is  so  very 
important  a  characteristic  of  alcoholic 
beverages  in  general  and  liqueurs  in 
particular,  the  absence  of  a  domestic 
product  having  a  taste  akin  to  these 
imports  must  render  a  conclusion  that 
no  domestic  product  like  the  import 
exists. 

For  basically  the  same  reasons,  I 
cannot  conclude  that  any  domestic 
liqueur  is  most  similar  to  Irish  Velvet 
and  Irish  Mist.  In  analyzing  the  above 
analysis  of  the  whiskey  industry,  we 
have  found  that  the  only  domestic  like 
product  for  Irish  whiskey  is  domestic 
whiskey  because  only  it  is  most  similar 
in  characteristics  (flavor)  and  uses 
(sipping).  To  be  consistent,  it  only 
stands  to  reason  that  the  same 
uniqueness  in  the  taste  of  Irish  or 
another  whiskey  which  is  valued  in  their 
straight  form  must  carry  over  to  a  form 
in  which  a  particular  mixture  of 
ingredients  is  used  to  derive  a  specific 
variation  on  the  basic  whiskey  flavor. 
Thus,  I  cannot  say  that  non-whiskey 
based  liqueurs  with  different  ingredients 
than  those  of  the  imports  are,  from  the 
perspective  of  the  marketplace  rather 
than  in  a  broad  conceptual  sense, 
similar  to  a  specific  Irish  whiskey  based 
liqueur. 

As  I  have  said,  from  my  reading  of  the 
record  an  important  feature  of  alcoholic 


beverages  in  general  and  liqueurs  and 
cordials  in  particular  is  their  particular 
taste.  Consumer  preferences,  in  this 
connection  are  strongly  idiosyncratic. 
Thus,  while  it  may  be  predictable  that  a 
consumer  desiring  the  distinctive  taste 
of  an  Irish  whiskey  base  liqueur  may 
substitute  for  it  another  whiskey  base 
liqueur  with  similar  ingredients,  it  is  not 
so  apparent  that  any  type  of  alcohol 
based  liqueur  with  totally  different 
ingredients  would  be  acceptable.  Absent 
some  demonstrable  level  of 
substitutability  and  common 
characteristics,  I  cannot  say  that  two 
products  are  similar.  Since  I  find  no 
similar  product,  there  can  be  no  most 
similar  product  and,  therefore,  no 
domestic  like  product  with  respect  to 
Irish  Velvet  and  Irish  Mist. 

For  these  reasons,  I  find  the  domestic 
industry  is  comprised  of  the  American 
Distilling  Company  which  produces 
“Dunphy’s  Original  Irish  Cream,”  the 
only  like  product  in  this  investigation.  In 
this  investigation,  however,  we  were 
unable  to  obtain  sufficient  data  on 
American  Distilling  Company’s  separate 
production  of  Irish  Cream.  Thus,  my 
assessment  of  the  impact  of  revocation 
with  regard  to  imports  of  Irish  liqueurs 
must  be  with  respect  to  the  whole  of 
American  Distilling  Company’s  liqueur 
and  cordial  production,  data  on  which  is 
largely  confidential.  Therefore,  my 
discussion  will  be  in  only  the  broadest 
terms. 

The  Current  Condition  of  the  U.S. 
Industries.  I  adopt  the  views  of  my 
colleagues  with  regard  to  domestic 
whiskey  production.  With  regard  to 
liqueur  production  by  American 
Distilling,  total  shipments  have 
increased  steadily  since  1977.  This 
parallels  a  steady  increase  in  apparent 
U.S.  consumption  for  the  same  period. 
During  this  period  American  Distilling 
has  enjoyed  good  profitability  on  its 
liqueur  production. 

Likely  Effects  of  the  Removal  of  the 
Countervailing  Duty.  I  adopt  the  views 
of  my  colleagues  with  regard  to  Irish 
whiskey.  With  regard  to  Irish  liqueurs,  I 
adopt  that  part  of  my  colleagues'  views 
which  pertain  to  imports  of  Irish  creams 
and  the  domestic  “Dunphy’s  Original 
Irish  Cream.” 

Issued:  July  17, 1981. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  81-22103  Filed  7-28-81;  8:45  am) 
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[Investigation  No.  751-TA-4] 

Synthetic  L-Methionine  From  Japan 

Determination.  On  the  basis  of  the 
record 1  developed  in  investigation  No. 
751-TA-4,  the  Commission  unanimously 
determines,  pursuant  to  section  751  of 
the  Tariff  Act  of  1930,  that  no  industry  in 
the  United  States  would  be  materially 
injured  or  threatened  with  material 
injury,  nor  would  the  establishment  of 
an  industry  in  the  United  States  be 
materially  retarded,  by  reason  of 
imports  of  synthetic  L-methionine  from 
Japan  covered  by  antidumping  order 

T. D.  73-188,  if  the  order  were  modified 
to  exclude  synthetic  L-methionine. 

Background.  This  is  a  section  751 
review  of  a  prior  Commission 
determination.  On  May  14, 1973,  in 
Synthetic  Methionine  from  Japan,  Inv. 

No.  AA1921-115,  T.C.  Pub.  No.  578  (May 
1973)  the  Commission  determined, 
pursuant  to  the  Antidumping  Act,  1921, 
that  an  industry  in  the  United  States 
was  being  injured  by  reason  of  imports 
of  synthetic  methionine  from  Japan 
determined  by  the  Secretary  of  the 
Treasury  to  be  sold,  or  likely  to  be  sold 
at  less  than  fair  value.  The  Department 
of  the  Treasury  published  its  finding  of 
dumping  in  the  Federal  Register  on  July 
3, 1973  (38  FR  18382). 

On  December  15, 1980,  the 
Commission  received  a  request  to 
review  its  determination  of  injury  in 
investigation  No.  AA1921-115  with 
respect  to  synthetic  L-methionine.  The 
request  was  filed  by  Kyowa  Hakko 

U. S.A.,  Inc.,  and  importer  of  synthetic  L- 
methionine  from  Japan. 

On  April  15, 1981,  the  Commission 
published  notice  in  the  Federal  Register 
of  the  proposed  institution  of  a  section 
751  review  investigation  regarding 
synthetic  L-methionine  from  Japan  (46 
F.R.  22087).  Interested  persons  were 
given  30  days  in  which  to  comment.  No 
comments  adverse  to  institution  of  the 
investigation  were  received. 

The  Commission  instituted  review 
investigation  No.  751-TA-4  on  May  28, 
1981.  The  purpose  of  the  investigation 
was  to  determine  whether  an  industry  in 
the  United  States  would  be  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  would  be 
materially  retarded,  if  the  antidumping 
order  regarding  synthetic  methionine 
from  Japan  were  modified  to  exclude 
synthetic  L-methionine. 

Notice  of  the  institution  of  the 
Commission’s  investigation  was 
published  in  the  Federal  Register  on 


'The  “record"  is  defined  in  sec.  207.2(j)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(j)). 


June  5, 1981  (46  FR  30216).  The  notice 
gave  interested  persons  14  days  in 
which  to  request  a  public  hearing.  No 
such  request  was  made  and  no  public 
hearing  was  held.  The  Commission  vote 
on  this  investigation  was  held  in  public 
session  on  July  14, 1981. 

Views  of  the  Commission 

Determination.  On  the  basis  of  the 
record  in  investigation  No.  751-TA-4, 
we  determine,  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(b)),  that  no  industry  in  the  United 
States  would  be  materially  injured  or 
threatened  with  material  injury,  nor 
would  the  establishment  of  an  industry 
in  the  United  States  be  materially 
retarded,  by  reason  of  imports  of 
synthetic  L-methionine  from  Japan 
covered  by  antidumping  duty  order  T.D. 
73-188,  if  the  order  were  modified  to 
exclude  synthetic  L-methionine.2 

Background.  On  July  27, 1972,  the 
Treasury  Department  received  a 
complaint  from  Monsanto  Commercial 
Products  Co.  alleging  that  synthetic 
methionine  from  Japan  was  being 
imported  into  the  United  States  in 
violation  of  the  Antidumping  Act,  1921. 
Monsanto,  which  was,  and  still  is,  a 
producer  of  calcium  salt  of  methionine 
hydroxy  analogue  (MHA),  included 
specific  information  concerning  DL- 
methionine  imports  only.5  On  the  basis 
of  the  Monsanto  complaint,  Treasury 
began  an  antidumping  proceeding  on 
August  25, 1972.4 

Treasury’s  determination  of  sales  at 
less  than  fair  value  was  made  on 
February  12, 1973.®  Then,  on  May  14, 
1973,  the  Commission  determined  that 
an  industry  was  being  injured  by  the 
imporation  of  synthetic  methionine  from 
Japan. 8  The  Treasury  Department 
published  its  finding  of  dumping  in  the 
Federal  Register  on  July  3, 1973  (37  FR 
18382).  The  scope  of  the  Commission’s 
determination  remains  unclear, 
specifically  as  to  whether  the 
determination  was  intended  to  include 
synthetic  L-methionine.7  Treasury 


'Classified  under  item  425.0420  of  the  Tariff 
Schedules  of  the  United  States  (TSUS).  That  TSUS 
item  includes  all  methionines  and  is  a  statistical 
annotation  under  item  425.04,  amino  acids. 

'Letter  from  D.  A.  MacDonald ,  Director  of  Sales, 
Monsanto,  to  R. ).  Giadonato  [July  24, 1972). 

‘Antidumping  Proceeding  Notice,  Federal 
Register  on  August  31. 1972  (37  F.R.  17768). 

*38  F.R.  4524  (February  15, 1981). 

'Synthetic  Methionine  from  Japan,  Inv.  No. 
AA1921-115,  T.C  Pub.  578  (May  1973). 

7The  "Statement  of  Reasons”  accompanying  the 
determination  focuses  on  the  injury  caused  by 
synthetic  methionine  sold  in  the  animal  feed 
market,  i.e.,  by  DL-methionine.  The  discussion  about 
whether  a  distinction  should  be  made  on  the  basis 
of  use  at  3-4,  n.3,  is  directed  solely  at  DL- 
methionine. 


interpretated  the  finding  as 
encompassing  all  synthetic  methionine 
from  Japan,  including  synthetic  L- 
methionine.® 

On  December  15, 1980,  Kyowa  Hakko 
U.S.A.,  Inc.,  an  importer  of  synthetic  L- 
methionine  from  Japan,  filed  a  request 
with  the  Commission  for  review  of  its 
determination  of  injury  in  Inv.  No. 
AA1921-115,  with  respect  to  synthetic  L- 
methionine.® 

Following  a  request  for  public 
comments,  the  Commission  voted  to 
institute  investigation  No.  751-TA-4  on 
May  28, 1981. 10  The  notice  of  institution 
was  published  in  the  Federal  Register  on 
June  5, 1981  (46  FR  30216). 

The  Domestic  Industry.  The  domestic 
industry  consists  of  all  domestic 
producers  of  a  like  product  or  those 
producers  whose  total  output  of  the  like 
product  constitutes  a  major  portion  of 
domestic  production  of  that  product.1 1 
A  like  product  is  a  product  which  is  like, 
or  in  the  absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
imported  product  which  is  the  subject  of 
the  investigation.12 

We  find  that  there  is  no  domestic 
product  which  is  “like”  synthetic  L- 
methionine,  the  imported  product  under 
review.  The  “like  product”,  therefore, 
consists  of  those  forms  of  synthetic 
methionine  produced  in  the  United 
States,  which  are  most  similar  in 
characteristics  and  uses  to  synthetic  L- 
methionine. 


The  Commission  staff  defined  “synthetic 
methionine”  to  include  only  DL-methionine:  it 
defined  L-methionine  as  “natural  methionine." 
These  definitions  appeared  in  both  the 
questionnaires  and  the  staff  report  Staff  report  on 
investigation  No.  AA1921-115  at  3,4.50.  and  99; 
Questionnaires  sent  to  purchasers,  importers,  and 
U.S.  producers  in  investigation  No.  AA1921-115. 

'Letter  from  Edward  L.  Morgan,  Ass't  Secretary 
of  the  Treasury,  to  H.  William  Tanaka  (July  3, 1973). 

'Letter  from  Kohta  Fujiwara.  Marketing  Manager, 
Kyowa  Hakko  U.S-A.,  Inc.,  to  the  Secretary  of  the 
Commission  (December  10, 1980). 

"This  proceeding  has  been  styled  as  a  section 
751(b)  investigation  rather  than  a  proceeding  under 
section  207.46  of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  i  207.46  (I960)).  Section 
207.46  provides  for  the  modification  or  clarification 
of  a  determination,  but  limits  such  clarifications  to 
those  made  “within  a  reasonable  time.”  Eight  years 
have  elapsed  since  the  determination  in 
investigation  No.  AA1921-115.  No  importer  of  L - 
methionine  from  Japan  or  government  agency 
sought  such  clarification  during  that  period.  Since 
review  under  section  207.46  of  the  rules  is 
foreclosed  by  the  passage  of  time,  we  have  turned 
to  section  751(b)  as  the  appropriate  means  for 
review.  We  have,  in  addition,  provided  Commerce 
with  an  advisory  recommendation  under  section 
751(c)  regarding  unliquidated  duties  See  fh.  36 
infra. 

1 1  Section  771(4)(A)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1677(4)(A)). 

12  Section  771(10)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  $  1877(10)). 
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Methionine  can  occur  naturally  or  be 
synthesized  chemically.13  It  is  an  amino 
acid  and,  thus,  is  one  of  the  chief 
constituents  of  protein.  As  methionine 
cannot  be  synthesized  by  the  human 
body,  it  must  be  obtained  through  the 
diet.  Normally,  people  obtain  all  the 
methionine  they  need  from  sources  such 
as  meat,  eggs,  and  milk.  The  methionine 
form  present  in  these  foods,  and  the  only 
form  to  occur  in  nature,  is  L- 
methionine.14  Synthetic  L-methionine 
thus  serves  as  a  source  of  methionine 
for  those  who  cannot  obtain  the 
required  amounts  from  foodstuffs 
because  of  illness  or  allergies. 

There  are  five  types  of  synthetically 
produced  methionine:  L-methionine,  DL- 
methionine  feed  grade,  DL-methionine 
U.S.P.  (or  N.F.)  grade,  D-methionine,  and 
calcium  salt  of  methionine  hydroxy 
analogue  (MHA).  Of  the  five,  only  DL- 
methionine  feed  grade  and  MHA  are 
produced  in  the  United  States.  Both  of 
these  types  differ  significantly  from  L- 
methionine  in  physical  properties, 
production  processes,  costs,  and  uses. 

Synthetic  L-methionine  is  a  chemical 
compound  synthesized  from  two 
petrochemicals,  acrolein  and  methyl 
mercaptan.  These  two  chemicals  are  put 
through  a  series  of  reactions  to  yield  DL- 
methionine,  from  which  L-methionine 
can  be  derived  through  further 
processes.  In  appearance,  synthetic  L- 
methionine  is  a  white  crystalline 
powder. 

There  are  two  principal  uses  for 
synthetic  L-methionine.  One  is  to  enrich 
soy-based  infant  formulas  for  babies 
who  are  allergic  to  milk  protein.  The 
other  is  in  intravenous  feedings  of 
hospitalized  people.  All  U.S. 
consumption  of  synthetic  L-methionine 
is  supplied  by  imports. 

DL-methionine  is  a  mixture  of  equal 
amounts  of  D-  and  L-methionine.15  DL- 
methionine  feed  grade  is  slightly 
yellowish  in  color.16  As  a  prior  stage  in 


18  There  is  no  known  commercial  method  for 
extracting  L-methionine  from  natural  sources. 

14  Because  a  solution  of  L-methionine  rotates 
polarized  light  to  the  left,  this  form  of  methionine  is 
said  to  be  levorotatory,  or  ‘‘L-”.  See  Staff  report  at 
A— 2. 

18  In  solution,  D-methionine  rotates  polarized 
light  to  the  right,  i.e.,  is  dextrorotatory  or  “D-".  It 
counteracts  the  leftward  effect  of  the  L-methionine 
and  leaves  the  DL  form  optically  inactive.  Thus,  a 
solution  of  DL-methiomne  does  not  rotate  polarized 
light  at  all.  See  Staff  report  at  A-3. 

16  In  contrast.  DL-methionine  U.S.P.  (or  N.F.) 
grade  is  whiter  in  color.  DL-methionine  feed  grade 
changes  color  as  it  is  refined  into  U.S.P.  grade.  Both 
grades,  however,  are  of  the  same  methionine  form 
and  therefore  have  the  same  chemical  formula,  are 
optically  inactive,  and  represent  the  same  mixture 
of  D-  and  L-methionine.  The  only  significant 
differences  are  in  the  higher  purity  level  of  the 
U.S.P.  grade  and  in  its  higher  cost  due  to  the 
additional  purification  processes.  See  Staff  report  at 
A-3. 


methionine  necessarily  is  less  costly  to 
produce.17 

The  major  use  of  DL-methionine  feed 
grade  is  as  a  nutrient  added  to  the  feed 
rations  of  poultry  and  swine.  A  tiny 
percentage  of  U.S.  purchases  of  DL- 
methionine  is  for  use  in  the  production 
of  cephalosporin  antibiotics.  In  this  use, 
DL-methionine  is  an  intermediate  in  a 
manufacturing  process  of  which  the  end 
product  is  for  human  consumption. 18 
Together,  these  two  uses  account  for 
nearly  100  percent  of  U.S.  consumption 
of  DL-methionine  feed  grade. 

Calcium  salt  of  methionine  hydroxy 
analogue,  or  MHA,  is  the  one  synthetic 
methionine  form  to  be  produced  only  in 
the  United  States.  It  has  a  chemical 
formula  distinct  from  that  of  the  other 
methionine  forms.  MHA  is  not  an  amino 
acid  and  cannot  supply  people  with 
their  methionine  requirement.  The  only 
commerical  use  of  MHA  is  as  a  dietary 
supplement  in  animal  feed.  Production 
of  MHA  begins  with  the  same  two 
petrochemicals  with  which  DL- 
methionine  production  begins.  The  two 
manufacturing  processes  are 
substantially  similar  and  cost- 
competitive.19 

Neither  of  the  two  domestically 
produced  types  qualifies  as  a  product 
“like”  synthetic  L-methionine.  MHA  has 
a  chemical  formula  different  from  that  of 
synthetic  L-methionine  and  is  not  an 
amino  acid;  DL-methionine  feed  grade 
has  physical  properties  different  from  L- 
methionine  (optical  inactivity  and  a 
yellowish  color)  though  it  shares  the  L 
form’s  chemical  formula.  Synthetic  L- 
methionine’s  commerical  uses  are 
exclusively  in  human  nutrient  markets; 
MHA's  are  exclusively  in  animal  feed 
markets.  DL-methionine  is  used 
primarily  in  animal  feed  and  its  one 
pharmaceutical  use  is  one  in  which  L- 
methionine  is  not  used.  Therefore,  we 
find  that  there  is  no  product 
manufactured  in  the  United  States 
which  is  “like”  synthetic  L-methionine 
within  the  meaning  of  section  71(10)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1677(10)). 

In  the  absence  of  such  a  product,  we 
now  turn  to  a  determination  of  which 
domestic  product  is  most  similar  in 
characteristics  and  uses  to  the  article 
under  review.  The  domestically 
produced  good  which  is  “most  similar” 


17  D-methionine  is  merely  a  by-product  of  the 
isolation  of  L-methionine;  it  currently  has  no 
commerical  use.  ' 

“Food  and  Drug  Administration  regulations 
relating  to  amino  acids  in  special  dietary  and 
nutritional  additives  permit  the  use  of  DL- 
methionine  in  all  non-infant  products.  21  CFR 
$  172.320  (1980).  However,  nearly  all  therapeutic 
nutrients  for  humans  now  contain  only  synthetic  L- 
methionine. 

“Staff  report  at  A-5  and  A-7. 


to  the  imported  product  is  synthetic 
methionine  of  the  DL  and  MHA  forms. 
The  slight  difference  in  the  chemical 
formulas  of  DL-methionine  and  MHA  is 
not  a  determining  factor  in  the 
marketplace.  They  are  commercially 
fungible  as  forms  of  synthetic 
methionine  used  in  animal  feed 
additives. 

We  find,  therefore,  that  the 
appropriate  industry  for  the  purposes  of 
this  investigation  is  the  domestic 
producers  of  DL-methionine  and  MHA.20 
Degussa  Corp.  is  the  only  producer  of 
DL-methionine  located  in  the  United 
States.  Monsanto  and  duPont  are  the 
two  companies  which  produce  MHA 
domestically. 

Material  injury  or  threat  of  material 
injury.  We  conclude  that  modification  of 
the  synthetic  methionine  antidumping 
order  21  to  exclude  sythetic  L-methionine 
will  not  result  in  material  injury  or  the 
threat  thereof  to  a  domestic  industry. 
Sales  of  imported  synthetic  L- 
methionine  have  no  impact  on 
domestically  produced  DL-methionine  or 
MHA. 

L-methionine  occupies  a  distinct 
segment  of  the  methionine  market.  The 
major  market  for  L-methionine  is  in  soy- 
based  infant  formulas  for  babies  allergic 
to  the  protein  in  cow’s  milk.  Infant 
formula  manufacturers  account  for  more 
than  three-quarters  of  U.S.  purchases  of 
L-methionine.  The  Food  and  Drug 
Administration  (FDA)  does  not  permit 
the  use  of  either  MHA  or  DL-methionine 
as  a  food  additive  in  infant  formulas,22 
so  neither  of  these  products  could 
compete  with  L-methionine  in  its  major 
market. 

The  other  commercial  markets  for  L- 
methionine  are  in  the  production  of 
intravenous  solutions  and  infant  food 
additives.23  In  these  markets,  MHA 
would  be  unacceptable  because  it  is  not 
an  amino  acid  and  cannot  supply  people 
with  their  methionine  requirement.  FDA 
regulations,  therefore,  do  not  permit  it  __ 
use  as  a  special  dietary  or  nutritional 
additive  in  foods  intended  for  human 
consumption.24  Although  FDA 


“Chairman  Alberger  notes  that  the  above 
analysis  of  “domestic  industry”  and  “like  product” 
is  technically  correct,  but  may  be  overly  tedious.  In 
his  view,  the  overriding  objective  here  is  to  And 
whether  any  relevant  industry  is  injured  by  the 
imports  in  question.  The  industry  worthy  of  analysis 
clearly  is  the  producers  of  methionine  products,  and 
they  really  do  not  compete  with  the  imports  in 
question.  Thus,  the  case  is  quite  easy  and  need  not 
be  complicated  by  extensive  analysis. 

11  T.D.  73-188. 

“21  CFR  $  172.320(a)  (1980);  Staff  report  at  A-3, 8. 

23  Staff  report  at  A-7-8. 

24  21  CFR  $  172.320  (1980).  Animals,  unlike 
humans,  can  convert  MHA  into  methionine  amino 
acid  in  their  bodies.  Consequently,  MHA’s 

Continued 
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regulations  permit  the  use  of  DL- 
methionine  in  non-infant  nutritional 
preparations,  recent  studies  of  DL- 
methionine  utilization  in  human  beings 
have  shown  that  D-methionine  is  poorly 
utilized  by  the  human  body.25  When 
human  beings  consume  DL-methionine, 
large  amounts  of  D-methionine  are  not 
metabolized  and  are  excreted  in  the 
urine.26  The  use  of  DL-methionine  in 
therapeutic  nutrient  products  has 
virtually  disappeared.  Most,  if  not  all, 
manufacturers  of  intravenous  solutions 
and  non-infant  nutritional  preparations 
use  only  L-methionine. 27  Neither 
domestically  produced  DL-methionine 
nor  MHA  would  be  a  satisfactory 
substitute  for  L-methionine  in  nutritional 
preparations.  Sales  of  imported  L- 
methionine  from  Japan  in  the 
therapeutic  nutrient  market  do  not 
represent  a  loss  to  a  U.S.  industry. 

Conversely,  imported  synthetic  L- 
methionine  could  not  penetrate  markets 
currently  held  by  domestic  DL- 
methionine  feed  grade  or  MHA.  Almost 
all  U.S.-produced  DL-methionine  and 
MHA  is  used  as  a  supplement  in  animal 
and  poultry  feeds.28  Although  it  is 
theoretically  possible  to  use  L- 
methionine  in  animal  feed,  as  a  practical 
matter,  this  is  never  done.  Poultry, 
swine,  and  certain  other  animals  can 
metabolize  both  D-methionine  and  L- 
methionine.  DL-methionine,  therefore,  is 
nearly  as  efficient  as  L-methionine  and  a 
good  deal  cheaper,  since  the  extra 
production  processes  required  to 
separate  and  purify  L-methionine  greatly 
increase  its  cost.29  The  average  per  unit 
value  of  DL-methionine  feed  grade  was 
$1.14  per  pound  in  1979,  while  that  of  L- 
methionine  was  approximately  $15.00 
per  pound.30  Similarly,  while  MHA  is 
slightly  less  efficient  than  DL- 
methionine,  it  is  competitively  priced, 
and  shares  DL-methionine's  cost 
advantage  over  L-methionine. 


commerical  use  is  as  a  dietary  supplement  in  animal 
feed.  FDA  regulations  list  MHA  as  a  suitable 
dietary  supplement  for  animals.  21  CFR  §  582.5477 
(1980). 

a  See,  generally,  the  articles  cited  in  Staff  report 
at  A-8,  fn.  1  &  2. 

“Staff  report  at  A-8. 

v  Id. 

“DL-methionine  feed  grade  competes  with  MHA 
in  the  animal  feed  market.  DL-methionine  is  slightly 
more  efficient  than  MHA,  such  that  1  pound  of  DL- 
methionine  is  equivalent  to  1.2  pounds  of  MHA.  The 
two  are,  however,  competitively  priced.  Staff  report 
at  A-6-7. 

“Staff  report  at  A-4. 

“Staff  report  at  Table  1,  p.  A-45.  This  disparity 
has  existed  for  some  time,  in  1963,  the  per  unit 
values  of  DL-methionine  and  L-methionine  from 
Japan  were  $1.46  per  pound  and  $5.45  per  pound 
respectively;  the  per  unit  values  of  German  DL- 
methionine  and  L-methionine  were  $.90  and  $10.62 
respectively.  Staff  report  on  Investigation  No.  AA- 
1921-115,  at  Table  5,  p.  50. 


A  small  percentage  of  DL-methionine 
has  been  consumed  in  the  production  of 
cephalosporin  antibiotics.31  These 
antibiotics  are  fermented  from  a  mold, 
cephalosporin  acremonium,  which 
requires  methionine  in  its  diet.  DL- 
methionine  satisfies  the  mold’s 
methionine  needs  and,  in  addition,  is  a 
source  of  sulphur.32  Hence,  L-methionine 
has  no  inherent  advantage  over  DL- 
methionine  and  may  even  be  at  a 
disadvantage.  In  view  of  the  wide 
disparity  in  the  prices  of  L-methionine 
and  DL-methionine  and  the  absence  of 
any  advantage  from  using  L-methionine, 
there  is  no  reason  for  an  antibiotic 
producer  to  switch. 

We  conclude  that  imported  L- 
methionine  from  Japan  does  not 
compete  with  domestically  produced 
varieties  of  synthetic  methionine. 
Synthetic  L-methionine  occupies  a 
discrete  and  insular  section  of  the 
methionine  market.  Under  current 
market  conditions,  DL-methionine  or 
MHA  could  not  or  would  not  be  used  in 
place  of  L-methionine  or  vice  versa. 
Material  retardation  of  the 
establishment  of  a  domestic  industry. 
Modification  of  the  synthetic  methionine 
dumping  order  will  not  materially  retard 
the  establishment  of  a  synthetic  L- 
methionine  industry.  During  the  period 
covered  by  the  dumping  order,  there 
were  no  attempts  to  begin  production  of 
synthetic  L-methionine  in  the  United 
States.33  The  staff  was  unable  to 
uncover  any  indication  that  any  firm 
considered  commencing  production  of  L- 
methionine  in  the  United  States,  or  that 
any  firm  decided  to  forego  such 
production  for  reasons  related  to  the 
importation  of  synthetic  L-methionine 
from  Japan.34 

No  company  reported  plans  to 
commence  L-methionine  production  in 
the  future.35  The  unsubstantiated 
possibility  that  modification  of  the 
antidumping  order  to  exclude 
methionine  will  materially  retard  the 
establishment  of  a  domestic  industry  is 
pure  speculation  and  an  insufficient 
basis  for  retaining  the  dumping  order. 

Conclusion.  After  review  of  the 
information  developed  in  the  course  of 
this  investigation,  we  determine  that  the 
antidumping  order,  T.D.  73-188,  should 


31  Staff  report  at  A-8. 

“Letter  from  C.  Harvey  Bradley,  Jr.,  General 
Counsel  of  Eli  Lilly  and  Co.,  to  the  Secretary  of  the 
Tariff  Commission  (February  26, 1973)  (Exhibit  B  of 
attached  letter). 

“The  issue  of  material  retardation  relates  to  the 
establishment  of  an  industry  producing  a  “like” 
product,  i.e.,  synthetic  L-methionine. 

“Staff  report  at  A-8. 

33  Id 


be  modified  to  exclude  synthetic  L- 
methionine  from  Japan.36 
By  order  of  the  Commission. 

Issued:  July  22, 1981. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  81-22106  Filed  7-28-81;  8:45  am] 
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(Investigation  No.  337-TA-93] 

Certain  Universal  Joint  Kits, 
Components  Thereof,  and  Trunnion 
Seals  Therewith;  Proposed  Settlement 
Agreement  and  Request  for  Public 
Comments 

agency:  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
presiding  officer  in  the  above-captioned 
investigation  has  certified  to  the 
Commission  for  action  joint  motion  to 
terminate  the  investigation,  along  with  a 
proposed  settlement  agreement 
executed  by  the  complainant  and  the 
respondents.  Before  taking  final  action 
on  the  proposed  settlement  the 
Commission  requests  that  interested 
members  of  the  public  submit  written 
comments  thereon. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  May  26, 1981,  the  complainant 
GMB  Universal  Joints  Inc.,  GMB 
Universal  Joints  (West)  Inc.,  and 
Naniwa  Seimitsu  Industry  Co.,  Ltd.,  ami 
the  Commission  investigative  attorney 
jointly  moved,  pursuant  to  rule  201.51(a) 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (19  CFR  210.51(a)),  to 
terminate  the  investigation.  The  joint 
motion  to  terminate  is  based  on  a 
voluntary  settlement  agreement 
executed  by  all  the  parties,  which  is 
alleged  to  resolve  the  various  issues  in 
this  investigation. 

On  June  8, 1981,  the  presiding  officer 
filed  a  recommended  determination  in 
which  he  recommended  that  Motion  No. 
93-7  be  granted.  The  judge  noted  that 
there  are  no  agreements  or 


“The  Department  of  Commerce  has  asked  us  to 
recommend  a  date  as  of  which  the  dumping  order 
should  be  revoked  pursuant  to  section  751(c)  of  the 
Tariff  Act  of  1930.  There  has  been  a  good  deal  of 
confusion  concerning  the  application  of  the 
Commission's  determination  in  AA1921-115  to 
synthetic  L-methionine.  Our  review  of  the  record  in 
our  earlier  investigation  has  convinced  us  that 
synthetic  L-methionine  was  not  within  the  scope  of 
the  Commission's  investigation.  See  fn.  5.  supra.  As 
the  Commerce  Department  has  requested  our 
recommendation,  we  recommend  that  the  dumping 
order  be  retroactively  revoked  as  to  unliquidated 
entries  of  synthetic  L-methionine  entered,  or 
withdrawn  from  the  warehouse  for  consumption,  on 
or  after  July  3, 1973. 
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understandings  between  the  parties 
other  than  those  embodied  in  the 
proposed  settlement  agreements  and 
that  it  does  not  appear  from  the  face  of 
the  agreement  that  the  public  interest 
will  be  harmed  by  the  settlement 

Hie  proposed  settlement  agreement  is 
appended  to  this  notice. 

Submission  of  Comments 

All  comments  should  be  addressed  to 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  and  must 
reference  investigation  No.  337-TA-93. 
Comments  must  be  received  not  later 
than  August  28, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Simmons,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202)  523- 
0350. 

By  order  of  the  Commissioa 

Issued:  July  22, 1981. 

Kenneth  R.  Mason, 

Secretary. 

Settlement  Agreement 

Whereas,  Dana  Corporation,  a 
Virginia  corporation,  the  principal  office 
of  which  is  in  Toledo,  Ohio  (“Dana”) 
filed  a  Complaint  with  the  International 
Trade  Commission  ("ITC”)  on 
September  15, 1980  (“Complaint”),  and 
amended  such  Complaint  on  November 
17, 1980  and  sought  among  other  relief 
the  exclusion  from  the  United  States  of 
universal- Joint  kits  manufactured  by 
Naniwa  Seimitsu  Industry  Co.,  Ltd.,  a 
Japanese  enterprise,  the  principal  office 
of  which  is  in  Osaka,  Japan  (“Naniwa”), 
and  imported  into  the  United  States  by 
GMB  Universal  Joints,  Inc.,  a  New 
Jersey  corporation,  the  principal  office 
of  which  is  in  Avenel,  New  Jersey 
(“GMB  East”),  and  GMB  Universal 
Joints  (West)  Inc.,  a  California 
corporation,  the  principal  office  of  which 
is  in  El  Segundo,  California  (“GMB 
West”);  and 

Whereas,  immediately  after  the 
execution  of  this  Agreement,  Dana  and 
Naniwa,  GMB  East  and  GMB  West 
intend  to  make  a  Joint  Motion  with  the 
ITC  Investigative  Attorney,  David  J.  Dir, 
Esq.,  to  terminate  ITC  Investigation  No. 
337-TA-93  (“Investigaiton”)  which  was 
commenced  in  response  to  the 
Complaint,  as  amended; 

Now,  therefore,  in  consideration  of 
and  in  exchange  for  their  respective 
agreements  contained  herein,  Dana  and 
Naniwa,  GMB  East  and  GMB  West, 
hereby  agree  as  follows: 

1.  Naniwa,  GMB  East  and  GMB  West 
(hereinafter  collectively  “Naniwa  and 
Affiliates”)  acknowledge  that  the 
universal  joint  trunnion  seals  referred  to 


in  the  Complaint,  as  amended,  and 
described  in  Exhibit  A  attached  hereto 
(“Model  No.  1  Seals”)  are  covered  by 
the  claims  of  United  States  Patent  No.  3, 
479,840  (“Dana’s  Patent”). 

2.  After  September  1, 1981,  Naniwa 
and  Affiliates  will  not  import  into  the 
United  States  universal  joints  containing 
either  Model  No.  1  Seals  (as  described 
in  Exhibit  A  attached  hereto)  or 
trunnion  seals  manufactured  in 
accordance  with  the  design  attached  as 
Exhibit  B  hereto  (“Model  No.  2  Seals”) 
until  Dana’s  Patent  either  expires  or  is 
finally  declared  to  be  invalid  or 
unenforceable  by  a  Court  of  competent 
jurisdiction  from  which  no  appeal  has 
been  taken;  provided,  however,  that  if 
Naniwa  and  Affiliates  have  made 
reasonable  efforts  to  manufacture  (or 
have  manufactured)  trunnion  seals 
according  to  the  design  attached  as 
Exhibit  C  hereto  (“Model  No.  3  Seals”) 
for  commercial  production  and  export  to 
the  United  States,  and  commercial 
production  and  export  to  the  United 
States  are  not  yet  commercially  feasible, 
Naniwa  and  Affiliates  may  ask  Dana  to 
extend  such  September  1, 1981  deadline 
for  an  additional  reasonable  period,  and 
Dana’s  consent  to  such  request  shall  not 
be  unreasonably  withheld. 

3.  Dana  will  not  instigate  any 
proceeding  with  the  ITC  or  bring  any 
action  in  any  forum  based  on  or  arising 
out  of  any  one  or  more  claim(s)  of 
Dana’s  patent  again  Naniwa,  GMB  East 
and/or  GMB  West  or  any  of  their 
suppliers  or  customers  either  for 
manufacture,  use  or  sale  of  Model  No.  1 
or  Model  No.  2  Seals  imported  into  the 
United  States  on  or  before  September  1, 
1981  or  such  later  deadline  as  Dana 
shall  consent  to  in  accordance  with 
Paragraph  2  above,  or  for  manufacture, 
use  or  sale  of  Model  No.  3  Seals 
imported  into  the  United  States  at  any 
time. 

4.  GMB  East  and  GMB  West  are 
currently  reviewing  the  trade 
nomenclature  for  their  products  for 
unrelated  business  reasons  and  may  (or 
may  not)  change  such  nomenclature  in 
the  future. 

5.  Immediately  following  the 
execution  of  this  Agreement,  Dana  and 
Naniwa,  GMB  East  and  GMB  West  shall 
jointly  make  a  Motion,  together  with  the 
ITC  Investigative  Attorney,  to  terminate 
the  Investigation  ("Motion”),  including 
all  matters  alleged  in  the  Complaint,  as 
amended,  and  in  the  Response  thereto. 

6.  This  Settlement  Agreement  is  the 
only  agreement  between  Dana  and 
Naniwa,  GMB  East  and  GMB  West 
relating  to  the  Investigation,  and  there 
are  no  other  agreements  or 
understandings  between  the  parties  in 
connection  with  the  Investigation. 


7.  The  consideration  received  by  Dana 
and  Naniwa,  GMB  East  and  GMB  West 
pursuant  to  this  agreement  in  the  form  of 
their  respective  agreements  contained 
herein  (including  this  reciprocal  general 
release)  shall  constitute  full  payment, 
satisfaction,  discharge,  compromise  and 
release  by  Dana  to  Naniwa  and 
Affiliates  individually  and  collectively 
and  by  Naniwa  and  Affiliates 
individually  and  collectively  to  Dana  of 
any  and  all  claims,  demands,  damages, 
attorneys’  fees,  costs,  expenses,  sufns  of 
money,  actions,  causes  of  action  (both  at 
law  and  in  equity,  including  but  not 
limited  to  any  or  all  causes  of  action 
arising  under  35  U.S.C.  271  and  282  and 
under  19  U.S.C.  §  1337),  obligations  or 
liabilities  of  every  kind  or  nature 
whatsoever,  wherever  arising,  whether 
known  or  unknown,  which  exist  or 
existed  on  or  prior  to  the  Effective  Date 
(as  hereinafter  defined)  of  this 
agreement  which  Dana  arid  Naniwa  and 
Affiliates,  their  officers,  directors, 
employees,  agents,  representatives, 
successors  and  assigns  have  ever  had, 
now  have  or  shall  have  (or  have 
claimed,  now  claim  or  shall  claim  to 
have)  on  or  before  the  Effective  Date 
against  each  other  (in  the  case  of 
Naniwa  and  Affiliates  either 
individually  or  collectively)  and/or  any 
of  each  others’  officers,  directors, 
employees,  agents,  representatives, 
successors  or  assigns  (in  the  case  of 
Naniwa  and  Affiliates  either 
individually  or  collectively). 

Dana  and  Naniwa  and  Affiliates 
(individually  and  collectively)  are  not 
relying  and  have  not  relied  on  any 
representation  or  statement  made  by 
each  other  either  with  respect  to  the 
facts  involved  in  the  controversy  being 
settled  hereby  (“Controversy”)  or  with 
respect  to  their  rights  or  asserted  rights. 
Each  party  assumes  the  risk  of  any 
mistakes  of  fact  in  connection  with  the 
true  facts  involved  in  the  Controversy, 
and  any  facts  which  are  now  unknown 
to  them  relating  thereto.  Each  party 
expressly  waives  all  rights  under  any 
possibly  applicable  statute  or  regulation 
which  might  limit  the  scope  of  this 
general  release,  including  §  1542  of  the 
California  Civil  Code  which  provides: 

A  general  release  does  not  extend  to  claims 
which  the  creditor  does  not  know  or  suspect 
to  exist  in  his  favor  at  the  time  of  executing 
the  release,  which  if  known  by  him  must  have 
materially  affected  his  settlement  with  the 
debtor. 

8.  This  Agreement  shall  become 
effective  on  the  date  the  ITC  formally 
terminates  the  Investigation  in  response 
to  the  Motion  (“Effective  Date”). 
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In  witness  whereof  duly  authorized 
officers  or  representatives  of  the  parties 
have  executed  this  Agreement. 

Dana  Corporation, 

By:  Raymond  J.  Peat, 

Name:  Raymond  J.  Peat. 

Title:  JP  Sales. 

GMB  Universal  Joints.  Inc., 

By:  Kyosung  Koo, 

Name:  Kyosung  Koo. 

Title:  Vice  President. 

Naniwa  Seimitsu  Industry  Co.,  Ltd.. 

By:  Nick  Matsuoka, 

Name:  Nick  Matsuoka 
Title:  Director. 

GMB  Universal  Joints  (West)  Inc., 

By:  J.  Robert  Matheson, 

Name:  J.  Robert  Matheson. 

Title:  Vice  President. 
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EXHIBIT  I 
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[Investigation  No.  337-TA-94J 

Certain  Wet  Motor  Circulating  Pumps 
and  Components  Thereof; 

Commission  Request  for  Comments 
Regarding  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Request  for  public  comment  on 
proposed  termination  of  investigation 
based  on  settlement  agreement. 

SUMMARY:  The  settlement  agreement 
would  result  in  the  complete  termination 
of  this  investigation.  This  notice 
requests  comments  from  the  public  on 
the  proposed  settlement  agreement 
within  thirty  (30)  days  of  publication  of 
this  notice  in  the  Federal  Register. 

DATES:  Comments  will  be  considered  if 
received  by  August  28, 1981.  Comments 
should  conform  with  §  201.8  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.8),  and  should  be 
addressed  to  Kenneth  R.  Mason, 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436. 

SUPPLEMENTARY  INFORMATION: 
Complainant,  Taco,  Inc.,  and 
respondents,  Grundfos  A.S.,  Grundfos 
Pumps,  Inc.,  and  Custis  V.  Givan,  and 
the  Commission  Investigative  Attorney 
have  moved  jointly  for  termination  of 
this  investigation  on  the  basis  of  a 
settlement  agreement.  On  June  30, 1981, 
the  presiding  officer  recommended  that 
the  joint  motion  be  granted. 

Notice  of  the  institution  of  the 
investigation  was  published  in  the 
Federal  Register  of  December  31, 1980 
(45  FR  86564). 

Settlement  Agreement 

The  settlement  agreement,  with 
confidential  business  information 
deleted,  provides  as  follows: 

This  agreement  entered  into  this  5th 
day  of  June  in  Zurich,  Switzerland, 
among  Taco,  Inc.,  Grundfos  Pumps,  Inc., 
Grundfos  A/S,  Grundfos  International 
A/S,  Grundfos  Holding  A.G.,  and  Curtis 
V.  Givan. 

Whereas,  the  parties  desire  to  settle 
their  differences. 

It  is  hereby  agreed: 

1.  The  parties  named  above  hereby 
release  all  other  parties  from  any  and  all 
claims  that  may  have  accrued  heretofore 
or  that  may  presently  exist,  including 
but  not  limited  to: 

(a)  Civil  Action  No.  81-0286  pending 
in  the  United  States  District  Court  for 
the  District  of  Rhode  Island. 

(b)  Civil  Action  No.  C81-1257  pending 
in  United  States  District  Court  for  the 
Northern  District  of  California. 


(c)  Investigation  No.  337-TA-94 
pending  in  United  States  International 
Trade  Commission. 

2.  The  parties  shall  file  stipulations  of 
dismissal  in  each  of  the  above  identified 
actions  and  shall  take  any  other  action 
necessary  to  accomplish  the  dismissal  of 
such  actions. 

3.  Taco,  Inc.,  agrees  not  to  bring  suit 
against  the  Grundfos  companies  named 
above,  as  well  as  their  subsidiaries  and 
affiliates,  based  on  United  States  patent 
No.  3,264,653  or  its  foreign  equivalent 
patents,  and  agrees  not  to  assert,  or 
otherwise  contend  hereafter  that  any 
Grundfos  pump  is  or  was  an 
infringement  of  the  United  States  or 
foreign  patent. 

4.  The  Grundfos  companies  named 
above  shall  pay  to  Taco  Inc.  *  *  * 
within  30  days  of  the  date  of  signing  of 
this  agreement.  In  making  this  judgment, 
Grundfos  does  not  concede  that  it  has 
committed  any  of  the  acts  complained  of 
in  the  above  identified  litigation,  nor 
does  Grundfos  concede  that  the  '653 
patent  is  valid. 

5.  In  the  event  any  party  chooses  to 
make  a  press  release  or  any  other  form 
of  public  statement,  such  release  or 
statement  shall  state  that  they  "have 
resolved  their  differences”  and  no  other 
information  concerning  the  settlement 
will  be  disclosed  in  public  or  in  private 
except  as  lawfully  required,  especially 
for  commercial  purposes. 

Written  Comments  Requested 

In  order  to  discharge  its  statutory 
obligation  to  consider  the  public 
interest,  the  Commission  seeks  written 
comments  from  interested  persons 
regarding  the  effects  of  terminating  this 
investigation  on  the  basis  of  the 
settlement  agreement  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  the 
production  of  like  or  directly 
competitive  articles  in  the  United  States, 
and  (4)  U.S.  consumers.  All  written 
comments  must  be  filed  with  the 
Secretary  to  the  Commssion  no  later 
than  August  28, 1981.  In  addition, 
pursuant  to  19  CFR  210.14(a)(2),  the 
Commission  has  requested  comments 
from  the  Department  of  Health  and 
Human  Services,  the  Department  of 
Justice,  the  Federal  Trade  Commission, 
and  the  U.S.  Customs  Service. 

Additional  Information 

The  original  and  19  copies  of  all 
written  submissions  must  be  filed  with 
the  Secretary  to  the  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  (202)  523-0161.  All  comments 
must  be  filed  no  later  than  August  28, 
1981.  Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
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Commission  in  confidence  must  request 
in  camera  treatment  Such  requests 
should  be  directed  to  the  Secretary  to 
the  Commission  and  must  include  a  full 
statement  of  the  reasons  the 
Commission  should  grant  such 
treatment.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it.  All  nonconfidential  written 
submissions  will  be  available  for  public 
inspection  at  the  Secretary's  office. 

FOR  FURTHER  INFORMATION  CONTACT 
William  E.  Perry,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street  NW„ 
Washington,  D.C.  20436;  telephone  (202) 
523-1693. 

Issued:  July  21, 1981. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  81-22102  Filed  7-28-81. 8:45  am| 

BILUNG  CODE  7020-02-41 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  4, 1981. 
Western  Fher  Laboratories,  Inc., 
Carretera  132,  KM.  25.3,  P.O.  Box  7468. 
Ponce,  Puerto  Rico  00732,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  schedule  D 
controlled  substance  Phenmetrazine. 

Any  other  such  applicant,  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance, 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Acting  Administrator,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice,  1405 1 
Street,  NW.,  Washington,  D.C.  20537, 
Attention:  DEA  Federal  Register 
Representative  (Room  1203),  and  must 
be  filed  no  later  than  August  28, 1981. 

Dated:  July  24, 1981. 

Francis  M.  Mullen,  Jr., 

Acting  Administrator,  Drug  Enforcement 
Administration. 

(FR  Doc.  81-22120  Filed  7-28-81;  845  am) 

BILLING  CODE  4410-09-M 


38794 


Federal  Register  /  Vol.  46,  No.  145  /  Wednesday,  July  29,  1981  /  Notices 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  May  11, 1981,  and 
published  in  the  Federal  Register  on 
May  15, 1981;  (46  FR  26945),  M.D. 
Pharmaceutical,  Inc.,  3501  West  Garry 
Avenue,  Santa  Ana,  California  92704. 
made  application  to  the  Drug  . 

'  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  class  of  controlled  substances 
listed  below: 


Drug  Schedule 

Methylphenidate  (1724) . . . . II. 

Diphenoxylate  (9170) .  II. 


No  comments  or  objections  having 
been  received,  and  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations 
Section  1301.54(e),  the  Acting 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacurer  of 
the  basic  class  of  controlled  substances 
listed  above  is  granted. 

Dated:  July  24, 1981. 

Francis  M.  Mullen,  )r.. 

Acting  Administrator,  Drug  Enforcement 
Administration. 

(FR  Doc.  81-22119  Filed  7-28-81;  8:45  am) 

BILLING  CODE  4410-09-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetings 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  meetings. 

Summary:  Pursuant  to  the  provision  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  463,  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
806 15th  Street.,  Washington,  DC  20506; 

Date:  August  17, 1981 
Time:  9:00  a.m.  to  5:30  p.m. 

Room:  314 

Program:  This  meeting  will  review 
Fellowships  for  Independent  Study  and 
Research  applications  in  Romance 
Languages,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  January  1, 1982. 

Date:  August  19, 1981 
Time:  9:00  a.m.  to  5:30  p.m. 

Room:  314 

Program:  This  meeting  will  review 
Fellowships  for  Independent  Study  and 
Research  applications  in  Germanic,  Slavic, 
Classical,  Near  and  Far  Eastern  Languages 
and  Literatures,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for  projects 
beginning  after  January  1, 1982. 


Date:  August  21, 1981 
Time:  9:00  a.m.  to  5:30  p.m. 

Room:  807 

Program:  This  meeting  will  review 
Fellowships  for  Independent  Study  and 
Research  applications  in  Religious  Studies, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning  after 
January  1, 1982. 

Date:  August  28, 1981 
Time:  9:00  a.m.  to  5:30  p.m. 

Room:  807 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Foreign  and  Comparative 
Literatures  and  Languages,  submitted  to 
the  Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January  1, 1982. 
Date:  August  28, 1981 
Time:  9:00  a.m.  to  5:30  p.m. 

Room:  911 

Program:  This  meeting  will  review 
Fellowships  for  Independent  Study  and 
Research  applications  in  Philosophy, 
submitted  to  the  Division  of  Fellowships 
and  Seminars,  for  projects  beginning  after 
January  1, 1982. 

Date:  August  31, 1981 
Time:  9:00  a.m.  to  5:30  p.m. 

Room:  314 

Program:  This  meeting  will  review 
Independent  Study  and  Research 
applications  in  Social  Science,  submitted  to 
the  Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January  1, 1982. 
Date:  September  3, 1981 
Time:  9:00  a.m.  to  5:30  p.m. 

Room:  314 

Program:  This  meeting  will  review 
Fellowships  for  Independent  Study  and 
Research  applications  in  20th  Century,  US 
History  and  Asian  History,  submitted  to 
the  Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January  1, 1982. 
Date:  September  11, 1981 
Time:  9:00  a.m.  to  5:30  p.m. 

Room:  314 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  English  Literature  to  1900; 
Literary  Theory  and  Criticism,  submitted  to 
the  Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  January  1T 1982. 
Date:  October  16-17, 1981 
Time:  9:00  a.m.  to  5:30  p.m. 

Room:  314 

Program:  This  meeting  will  review 
Interdisciplinary  Independent  Study  and 
Research  applications  ,  submitted  to  the 
Division  of  Fellowships  and  Seminars,  for 
projects  beginning  after  January  1, 1982. 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meeting  will  consider 
information  that  is  likely  to  disclose 

(1)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a  person 
and  priviledge  or  confidential; 


(2)  Information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy;  and 

(3)  Information  the  disclosure  of  which 
would  significantly  frustrate  implementation 
of  proposed  agency  action; 

Pursuant  to  authority  granted  me  by  the 
Chairman’s  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552  of  Title  5,  United  States 
Code. 

Further  information  about  these 
meetings  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  National 
Endowment  for  the  Humanities, 
Washington,  Dtll  20506;  or  call  202-724- 
0367. 

V.  ].  Loughnan, 

Director  of  Administration. 

(FR  Doc.  81-22040  Filed  7-28-81;  8:45  am) 

BILLING  CODE  7S36-01-M 


Media  Arts  Panel  (Media  Art  Centers); 
Meeting  \ 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Art 
Centers  Section  of  the  Media  Arts 
Advisory  Panel  to  the  National  Council 
on  the  Arts,  will  be  will  be  held  on 
August  19-20, 1981  from  9:00  a.m.-5:30 
p.m.  in  the  12th  Floor  Screening  Room  of 
the  Columbia  Plaza  Office  Complex, 

2401  E  Street,  NW.,  Washington,  D.C. 
20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c),  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-6070. 
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John  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
July  23, 1981. 

|FR  Doc.  81-22064  Filed  7-28-81;  8:45  am] 

BILLING  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-440  and  50-441] 

Cleveland  Electric  Illuminating  Co.; 
Receipt  of  Antitrust  Information 

Note. — This  document  was  originally 
published  in  the  issue  of  July  15, 1981.  It  is 
reprinted  at  the  request  of  the  Nuclear 
Regulatory  Commission. 

The  Cleveland  Electric  Illuminating 
Company  on  behalf  of  itself  and  as 
agent  for  the  four  other  owners  of  the 
Perry  Nuclear  Power  Plant,  Units  1  and 
2,  submitted  antitrust  information  in 
connection  with  the  owners’  plans  to 
operate  two  boiling  water  reactors  in 
Lake  County,  Ohio.  The  data  submitted 
contains  antitrust  information  for  review 
pursuant  to  NRC  Regulatory  Guide  9.3 
necessary  to  determine  whether  there 
have  been  any  significant  changes  since 
the  completion  of  the  antitrust  review  at 
the  construction  permit  stage. 

On  completion  of  staff  antitrust 
review,  the  Director  of  Nuclear  Reactor 
Regulation  will  issue  an  initial  finding  as 
to  whether  there  have  been  “significant 
changes"  under  section  105c(2)  of  the 
Atomic  Energy  Act.  A  copy  of  this 
finding  will  be  published  in  the  Federal 
Register  and  will  be  sent  to  the 
Washington  and  local  public  document 
rooms  and  to  those  persons  providing 
comments  or  information  in  response  to 
this  notice.  If  the  initial  finding 
concludes  that  there  have  been  any 
significant  changes,  request  for 
reevaluation  may  be  submitted  for  a 
period  of  60  days  after  the  date  of  the 
Federal  Register  notice.  The  results  of 
any  reevaluations  that  are  requested 
.will  also  be  published  in  the  Federal 
Register  and  copies  sent  to  the 
Washington  and  local  public  document 
rooms. 

A  copy  of  the  general  information 
portion  of  the  application  for  operating 
licenses  and  the  antitrust  information 
submitted  is  available  for  public 
examination  and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW„  Washington,  D.C. 
20555,  and  in  the  local  public  document 
room  at  the  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Any  person  who  desires  additional 
information  regarding  the  matter 


covered  by  this  notice  or  who  wishes  to 
have  his  views  considered  with  respect 
to  significant  changes  related  to 
antitrust  matters  which  have  occurred  in 
the  licensees’  activities  since  the 
construction  permit  antitrust  review  for 
the  above-named  plant  should  submit 
such  requests  for  information  or  views 
to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Chief,  Utility  Finance  Branch, 
Office  of  Nuclear  Reactor  Regulation,  on 
or  before  September  21, 1981. 

Dated  at  Bethesda,  Maryland,  this  9th  day 
of  July  1981. 

For  the  Nuclear  Regulatory  Commission. 

A.  Schwencer, 

Chief,  Licensing  Branch  No.  2,  Division  of 
Licensing. 

[FR  Doc.  81-20745  Piled  7-14-81;  8:45  am] 

BILUNG  CODE  7590-01-M 


[Docket  Nos.  50-254-SP;  50-265-SP] 

Commonwealth  Edison  Co.,  (Quad 
Cities  Station,  Units  1  and  2);  Order 
Scheduling  Prehearing  Conference  on 
Spent  Fuel  Modification 

July  24, 1981. 

Before  Administrative  Judges:  James 
L.  Kelley,  Chairman:  Dr.  Peter  A.  Morris; 
Dr.  Richard  F.  Foster. 

The  Atomic  Safety  and  Licensing 
Board  will  conduct  a  special  prehearing 
conference  pursuant  to  10  CFR  2.751a  on 
September  30, 1981  at  the  County  Board 
Room,  Rock  Island  County  Office 
Building,  1504  Third  Avenue,  in  Rock 
Island,  Illinois,  beginning  at  9:00  a.m. 

The  primary  purposes  of  the  conference 
will  be  to  rule  on  petitions  to  intervene 
and  on  the  contentions  being  advanced 
by  the  petitioners.  Petitions  to  intervene, 
including  contentions  therein,  may  be 
amended  without  leave  of  the  Board  at 
any  time  up  to  September  15, 1981.  The 
Board  will  also  establish  a  schedule  for 
further  actions  in  this  case  and  take 
such  other  actions  as  may  expedite  the 
proceeding. 

The  Board  has  been  advised  that  the 
petitioners  and  the  applicant  have  been 
exploring  possibilities  of  agreement  on  a 
set  of  stipulated  contentions.  The  Board 
commends  these  efforts. 

Dated  at  Bethesda,  Maryland,  this  24th  day 
of  July,  1981. 

For  the  Atomic  Safety  and  Licensing  Board. 

James  L.  Kelley, 

Chairman,  Administrative  Judge. 

]FR  Doc.  81-22117  Filed  7-2S-81;  8:45  am] 

BILLING  CODE  7590-01-M 


[Docket  No.  50-389A] 

Florida  Power  &  Light  Co.,  (St  Lucie 
Plant,  Unit  No.  2);  Request  for  Action 
Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  petition 
dated  June  22, 1981,  Mr.  George  R. 

Kucik,  Esq.,  on  behalf  of  Parsons  & 
Whittemore,  Inc.  and  Resources 
Recovery  (Dade  County)  Inc.,  requested 
that  an  enforcement  proceeding  be 
instituted  to  compel  Florida  Power  & 
Light  Company  to  abide  by  antitrust 
license  conditions  which  the  petitioner 
asserts  Florida  Power  &  Light  Company 
is  willfully  violating.  This  petition  is 
being  treated  as  a  request  for  action 
under  10  CFR  2.206  of  the  Commission's 
regulations. 

Copies  of  the  petition  are  available  for 
inspection  in  the  Commission’s  Public 
Document  Room  at  1717  H  Street  N.  W.. 
Washington,  D.C.  20555  and  in  the  local 
public  document  room  for  the  SL  Lucie 
Plant,  Unit  No.  2,  located  at  Indian  River 
Community  College  Library,  3209 
Virginia  Avenue,  Ft  Pierce,  Florida 
33450. 

Dated  at  Bethesda,  Maryland,  this  15th  day 
of  July  1981. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  81-22118  Filed  7-28-«l;  8:45  am] 

BILLING  CODE  7590-01-M 


POSTAL  RATE  COMMISSION 

Commission  Visit 

July  24, 1981. 

Notice  is  hereby  given  that  the  five 
Commissioners  and  two  staff  members. 
Postal  Rate  Commission,  will  visit  the 
Chicago  (IL)  Post  Office  on  Wednesday, 
August  5, 1981,  for  the  purpose  of 
observing  Postal  Service  testing  of  a  Bar 
Code  Sorter  (BCS)  machine.  Due  to  the 
Postal  Service’s  request  for 
confidentiality,  both  in  fact  and 
appearance,  of  these  tests  a  report  of  the 
visit  will  not  be  filed  in  the 
Commission’s  docket  room. 

David  F.  Harris, 

Secretary 

(FR  Doc.  81-22032  Filed  7-28-81: 8:45  am] 

BILUNG  CODE  7715-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ret.  No.  17962;  SR-Amex-81-7] 

The  American  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change 

July  22, 1981. 

On  April  13, 1981,  the  American  Stock 
Exchange,  Inc.  (“Amex")  88  Trinity 
Place,  New  York,  New  York  10006,  filed 
with  the  Commission,  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934, 15  U.S.C. 
78(s)(b)(l)  ("Act”)  and  Rule  19b-4 
thereunder,  copies  of  a  proposed  rule 
change  to  amend  Article  V,  Section 
1(b)(1)  of  its  Constitution  and 
Disciplinary  Rules  1,  2,  and  3  to  permit 
disciplinary  panel  hearing  officers  to 
qualify  as  panel  chairmen  in  appropriate 
cases,  and  to  authorize  all  exchange 
members  to  serve  as  disciplinary  panel 
members  and  panel  chairmen.1 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
34-17729,  April  17, 1981)  and  by 
publication  in  the  Federal  Register  (46 
FR  23360,  May  15, 1981).  No  comments 
have  been  received  with  respect  to  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the.Act  and  the 
rules  and  regulations  thereunder' 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons 

Secretary. 

|FR  Doc.  81-22041  Filed  •’-28-81;  8:45  am] 
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1  On  June  8, 1981,  the  Amex  filed  with  the 
Commission  an  amendment  to  its  proposed  rule 
change,  indicating  that  the  Amex  membership  had 
approved  the  Constitutional  amendment  and  that  no 
further  action  by  the  Board  of  Governors  or  the 
membership  was  required.  Notice  of  the  amendment 
was  given  by  publication  of  a  Commission  release 
(Securities  Exchange  Act  Release  No.  17854,  June  10 
1981)  and  by  publication  in  the  Federal  Register  (46 
FR  31962,  June  18, 1981). 


[Ret.  No.  34-17958;  File  No.  SR-CBOE-81- 
12] 

Chicago  Board  Options  Exchange, 

Inc.;  Proposed  Rule  Change;  Self* 
Regulatory  Organizations 

Relating  to  GNMA  Permit  Application 
and  Acceptance  Fees. 

Comments  requested  on  or  before 
August  19, 1981. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  6, 1981,  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  Rule  Change 

Pursuant  to  Exchange  Rule  2.22,  the 
Exchange  sets  the  following 
nonrefundable  GNMA  permit 
application  and  acceptance  fees. 

Application  fees 

Individual . - . .  $200 

Firm:  1 

Minimum _ _ _ _ _  500 

Maximum . . .  1,500 

Nominee . . . ..... _ _ _ _ _ .... _ _  200 

*  $100  per  principal,  that  is,  partners  or  (1)  officer  and  (2) 
stockholders  having  a  10  or  more  percent  interest. 

Acceptance  Fee 

Upon  approval  of  an  individual  or  a 
nominee  for  nonequity  options  permit 
status  an  $800  acceptance  fee  must  be 
paid  to  the  Exchange. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
establish  fees  for  applicants  for  GNMA 
permits  in  order  to  offset  Exchange  costs 
associated  with  the  GNMA  permit 
application  process.  The  basis  under  the 
Securities  Exchange  Act  of  1934  for  the 
rule  change  is  section  6(b)(4),  which 
requires  that  reasonable  fees  be 
allocated  equitably;  the  fees  will  be 
applied  uniformly  to  GNMA  permit 
applicants. 

III.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
have  an  impact  on  competition. 


IV.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

V.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
1100  L  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

July  22, 1981. 

(FR  Doc.  81-22042  Filed  7-28-81;  8:45  am) 
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[Rel.  No.  34-17959;  File  No.  SR-CBOE-81- 
13]  . 

Chicago  Board  Options  Exchange, 

Inc.;  Proposed  Rule  Change;  Self- 
Regulatory  Organizations 

Relating  to  Nonequity  Options  Permit 
Holders. 

Comments  requested  on  or  before 
August  19, 1981. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  20, 1981,  the  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  following  proposed  rule  changes 
amend  certain  Exchange  rules  and  add 
rules  pertaining  to  the  issuance  of 
permits  for  trading  on  CBOE  of  options 
on  other  than  equity  securities,  The 
proposed  rules  will  be  applicable  only  to 
holders  of  permits  for  trading  nonequity 
options.  In  addition,  the  rules  in 
Chapters  I  through  XX  also  will  be 
applicable  to  permit  holders  except  as 
otherwise  provided  or  where  the  context 
otherwise  requires.  Additions  to  the  text 
of  existing  rules  are  indicated  by  italics. 
New  proposed  rules  are  italicized  in 
their  entirety.  There  are  no  deletions. 

Definitions 

Rule  1.1 

***** 

Nonequity  Options  Permit  Holder. 

(hh)  The  terms  "nonequity  options 
permit  holder"  or  “permit  holder"  mean 
a  qualified  individual  or  organization 
with  an  approved  nominee  that  has 
been  issued  a  nonleasable, 
nontransferable  temporary  permit  for 
trading  nonequity  options  designated  by 
the  Board.  Each  permit  holder  shall  be 
subject  to  the  provisions  of  the 
Constitution  and  Rules  that  are 
applicable  to  the  owner  of  a  regular 
Exchange  membership,  unless  exempted 
from  such  provisions  by  the  Board; 
provided,  however,  Rule  3.12,  which 
concerns  the  ownership  of  membership, 
Rule  3.13,  which  concerns  the  purchase 
of  membership,  and  Section  2.6  of  the 
Constitution,  which  concerns  voting  and 
other  rights  and  powers,  shall  not  apply 
to  a  permit  holder  in  his  or  its  capacity 
as  such. 


Membership  Committee 

Rule  2.4.  The  Membership  Committee 
shall  consist  of  at  least  seven  members 
of  the  Exchange,  at  least  one  of  whom 
shall  be  a  director.  At  all  meetings  of  the 
Membership  Committee,  the  presence  of 
at  least  three  Committee  members  shall 
constitute  a  quorum  for  the  transaction 
of  business;  provided,  however,  that  the 
presence  of  a  majority  of  the  Committee 
members  shall  be  required  to  act  upon 
an  application  for  membership 
(including  the  application  of  a  nominee 
of  a  member  organization)  or 
registration  of  a  member  for  an 
organization,  or  an  application  for  a 
permit  for  trading  nonequity  options. 

Nonequity  Options  Permits 

Rule  3.20.  Permits  issued  for  trading 
nonequity  options  shall  be  effective  for 
one  year  and  shall  be  renewable 
annually  for  a  maximum  duration  of 
three  (3)  years  from  the  date  of 
issuance.  Permits  which  are  not 
renewed  shall  be  retired  and  shall  not 
be  reissued  by  the  Exchange.  Permits 
not  issued  by  December  31, 1964  shall 
be  withdrawn. 

Privileges  and  Responsibilities  of 
Permit  Holders 

Rule  3.21.  (a)  Privileges.  Permits 
issued  by  the  Exchange  shall  entitle  the 
holders  to: 

(i)  be  admitted  to  the  Floor  of  the 
Exchange  during  business  days; 

(ii)  enter  into  principal  transactions 
as  a  Market-Maker  in  nonequity  options 
during  the  prescribed  business  hours 
and  days; 

(iii)  purchase  a  regular  membership 
during  the  last  month  of  the  three-year 
permit  period  in  accordance  with 
procedures  established  by  the 
Exchange; 

(iv)  such  other  privileges  as  may 
subsequently  be  granted  by  the  Board. 
Permit  holders,  however,  shall  have  no 
right  to  petition  or  to  vote  at  Exchange 
meetings  or  elections. 

(b)  Nontransferability.  The  foregoing 
privileges  may  not  be  transferred  or 
assigned;  however,  an  organization  with 
an  approved  permit-holder  nominee 
may,  upon  approval  of  the  Exchange, 
substitute  another  permit-holder 
nominee. 

(c)  Dues  and  Fees.  Fees  for  the  first 
fifty  (50)  permits  issued  in  connection 
with  the  opening  of  the  GNMA  options 
market  shall  be  ten-thousand  dollars 
($10,000)  per  year.  Permit  holders  shall 
not  be  charged  Exchange  dues,  but  each 
permit  holder  and  applicant  for  a  permit 
shall  be  subject  to  all  other  fees  and 
charges  established  by  the  Board. 


Procedures  for  Permit  Issuance 

Rule  3.22.  Permits  may  be  issued  to 
qualified  applicants  who  are  either 
individuals  or  organizations  with  an 
approved  nominee  meeting  the  same 
qualifications  as  an  individual  permit 
holder.  The  Membership  Committee 
shall  select  the  applicants  who  appear 
most  qualified  based  on  demonstrated 
knowledge  of  and  experience  in  the 
securities  and  related  industries, 
adequacy  of  financial  resources  and 
successful  completion  of  a  proficiency 
examination. 

Admission  to  and  Conduct  on  the 
Trading  Floor 

Rule  6.20.  (a)  Admission  to  Floor. 
Unless  otherwise  provided  in  the  Rules. 
no  one  but  a  member  or  an  Order  Book 
Official  designated  by  the  Exchange 
pursuant  to  Rule  7.3  shall  make  any 
transaction  on  the  floor  of  die  Exchange. 
Admission  to  the  Floor  shall  be  limited 
to  members,  employees  of  the  Exchange, 
clerks  or  messengers  employed  by 
members  and  registered  with  die 
Exchange,  and  such  other  persons  as 
may  be  provided  by  resolution  of  the 
Board. 

*  *  *  Interpretations  and  Policies: 

.01  No  change. 

.02  No  change. 

.03  Rule  3.21  provides  that  a 
nonequity-options  permit  holder  is 
entitled  to  enter  into  principal 
transactions  as  a  Market-Maker  in 
nonequity  options  on  the  floor  of  the 
Exchange  until  his  permit  expires. 

Letters  of  Authorization 

Rule  6.72.  No  change. 

*  *  *  Interpretations  and  Policies: 

.01  Floor  brokers  executing  GNMA 

options  must  have  a  separate  Letter  of 
Authorization  issued  by  a  Debt 
Securities  Clearing  Member. 

Letters  of  Guarantee 

Rule  8.5.  No  change. 

*  *  *  Interpretations  and  Policies: 

.01  Market-Makers  entering  into 

GNMA  options  transactions  must  have 
a  separate  Letter  of  Guarantee  issued 
by  a  Debt  Securities  Clearing  Member 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  few,  the  Proposed  Rule 
Change 

The  proposed  rule  changes  are 
intended  to  facilitate  die  development  of 
markets  for  trading  nonequity  options 
(beginning  with  options  on  Government 
National  Mortgage  Association 
(“GNMA”)  pass  throughs),  to  provide 
greater  access  to  services  offered  by  the 
Exchange,  and  to  provide  for  potential 
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expansion  of  Exchange  membership  by 
granting  temporary  permits  for  trading 
nonequity  options  to  qualified 
applicants  who  will  have  the  right  to 
purchase  a  reqular  CBOE  membership  at 
a  predetermined  future  date. 

The  proposed  rule  changes  would 
establish  rules  uniquely  applicable  to 
nonequity  options  permits,  amend 
certain  existing  rules,  and 
interpretations  and  policies  thereof,  to 
apply  to  permit  holders,  and  incorporate 
applicable  provisions  of  the  CBOE 
Constitution  and  Rules,  and 
interpretations  and  policies  thereunder. 

Proposed  Rule  1.1  (hh)  would  add  the 
term  “nonequity  options  permit  holder” 
to  the  definitional  section  of  the  rules. 
The  definition  makes  clear  that  permit 
holders  will  have  a  temporary 
nonleasable,  nontransferable  permit  to 
trade  designated  nonequity  options  in 
accordance  with  CBOE’s  rules  and 
Constitutional  provisions  except  as 
otherwise  provided. 

Proposed  Rule  2.4,  together  with 
Proposed  Rule  3.22,  expands  the 
Membership  Committee’s  jurisdiction  to 
include  the  selection  of  applicants  for 
permits  to  trade  nonequity  options. 

Proposed  Rule  3.20  sets  forth 
generally,  the  duration  of  the  permits.  It 
provides  for  the  annual  renewal  of  the 
permit  for  a  period  of  up  to  three  (3) 
years  from  the  date  of  issuance.  Permits 
not  renewed  annually  would  be 
permanently  retired.  Permits  not  isued 
by  December  31, 1984  would  be 
withdrawn. 

Proposed  Rule  3.21  sets  forth  various 
privileges  and  responsibilities  of  permit 
holders,  expressly  excluding  the  rights 
to  petition  or  right  to  vote  at  Exchange 
meetings  or  elections  (3.21(a)). 

Proposed  Rule  3.21(a)  (i),  (ii)  and  (iii) 
respectively,  provide  for  permit  holders’ 
admission  to  the  Exchange  floor,  their 
attendant  right  to  participate  in 
principal  transactions  as  Market-Makers 
in  nonequity  options,  and  their  right  to 
purchase  a  regular  CBOE  membership 
under  prescribed  conditions.  Proposed 
Rule  3.21(b)  restates  the  nonleasable 
and  nontransferable  nature  of  the  permit 
(also  expressed  in  Proposed  Rule  1.1 
(hh)).  Proposed  Rule  3.21(c)  provides  for 
an  annual  permit  fee  of  $10,000  in 
connection  with  the  opening  of  the 
GNMA  options  market.  Further,  that 
provision  exempts  permit  holders  from 
payment  of  Exchange  dues  but  subjects 
them  (as  well  as  applicants)  to  all  other 
applicable  fees  and  charges.  Proposed 
Rules  3.21(a)  (iv)  and  3.21(c)  affords 
CBOE'8  Board  of  Directors  authority  to 
grant  permit  holders  such  additional 
privileges  and  to  impose  on  permit 
holders  such  fees  and  charges  as 


subsequently  found  necessary  or 
appropriate. 

Proposed  Rule  3.22  provides  for 
general  procedures  regarding  issuance 
of  permits.  This  provision,  together  with 
the  amendment  proposed  to  Rule  2.4,  is 
intended  to  establish  the  Membership 
Committee’s  responsibility  for  the 
selection  of  applicants  based  on  several 
stated  factors. 

The  proposed  amendment  to  Rule 
6.20(a)  and  Interpretation  and  Policy  .03 
proposed  thereunder,  makes  claer  the 
right  of  permit  holders  to  be  admitted  to 
the  Exchange  floor  and  to  enter  into 
principal  transactions  in  nonequity 
options  notwithstanding  the  fact  that 
they  are  not  Exchange  members. 

Set  forth  in  Interpretations  and 
Policies  .01  to  Rules  6.72  and  8.5  are  the 
requirements  that  floor  brokers 
executing  GNMA  options  and  market- 
makers  entering  into  GNMA  options 
transactions  obtain  a  separate  Letter  of 
Authorization  and  Letter  of  Guarantee, 
respectively,  issued  by  a  Debt  Securities 
Clearing  Member. 

The  proposed  rule  changes  subject 
nonequity  options  permit  holders  to 
Exchange  rules  to  the  extent  necessary 
to  enable  the  Exchange  to  enforce 
compliance  with  its  rules,  to  prevent 
fradulent  and  manipulative  practices 
and  promote  just  and  equitable 
principles  of  trade  and  to  provide  a  fair 
method  of  discipline  in  respect  of  such 
permit  holders  in  accordance  with 
Sections  6(b)(1),  )5),  (6)  and  (7)  of  the 
Securities  Exchange  Act  of  1934  (“Act”). 
The  proposed  procedures  for  permit 
issuance  provide,  in  accordance  with 
Section  6(b)  (7)  and  6(d)  (2)  of  the  Act,  a 
fair  procedure  for  permit  issuance  since 
such  procedure  would  be  subject  to  the 
review  procedures  of  Chapter  XIX  of  the 
Exchange’s  Rules.  Finally,  the 
requirement  that  any  member  or  permit 
holder  participating  in  the  GNMA 
options  market  obtain  a  special  letter  of 
authorization  or  guarantee  from  a  Debt 
Securities  Clearing  Member  is  designed 
to  afford  additional  safeguards  for  the 
financial  integrity  of  the  GNMA  options 
market  and  to  protect  investors  and  the 
public  interest,  in  accordance  with 
Section  6(b)  (5)  of  of  the  Act. 

CBOE  does  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

Formal  comments  on  the  proposed 
rule  changes  have  neither  been  solicited 
nor  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communnications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  the 
Commission’s  Public  Reference  Section, 
1100  L  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A  Fitzsimmons, 

Secretary. 

July  22, 1981. 

[FR  Doc.  81-22043  Filed  7-28-81;  8:45  ami 
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[File  No.  500-1] 

Triad  Energy  Corp.;  Order  of 
Suspension  of  Trading 

July  22, 1981. 

It  appearing  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate 
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information  concerning  the  financial 
condition  of  Triad  Energy  Corp.,  that 
Triad  Energy  Corp.  has  been  unable  to 
locate  certain  of  its  checkbooks, 
financial  records  and  assets  and 
currently  has  no  information  as  to  the 
whereabouts  of  Samuel  F.  McNeil,  the 
company’s  President,  who  has  been 
personally  managing  Triad’s  day-to-day 
operations,  the  Commission  is  of  the 
opinion  that  the  public  interst  and  the 
protection  of  its  investors  require  a 
suspension  of  trading  in  the  securities  of 
Triad. 

Therefore*,  it  is  ordered,  purusant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  the  suspension  of 
trading  of  such  securities  will  be 
effective  at  2:00  p.m.  (EDT)  on  July  22, 
1981  and  terminating  at  midnight  (EDT) 
on  July  31, 1981. 

By  the  Commission. 

George  A  Fitzsimmons, 

Secretary. 

[FR  Doc.  61-2201*  Filed  7-28-81;  8:45  am] 
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[Rel.  No.  11869;  812-4889] 

First  Investors  Tax  Exempt  Fund,  Inc.; 
Filing  of  Application 

July  24, 1981. 

Notice  is  hereby  given  that  First 
Investors  Tax  Exempt  Fund,  Inc. 
(“Applicant”),  120  Wall  Street,  New 
York,  NY  10005,  registered  under  the 
Investment  Company  Act  of  1940 
(“Act”)  as  an  open-end,  diversified, 
management  investment  company,  filed 
an  application  on  June  9, 1981,  and  an 
amendment  thereto  on  July  7, 1981, 
requesting  an  order,  pursuant  to  Section 
11(a)  of  the  Act,  approving  the  terms  of 
certain  proposed  exchanges  and, 
pursuant  to  Section  6(c)  of  the  Act, 
exempting  Applicant  from  the 
provisions  of  Section  22(d)  of  the  Act  to 
permit  the  sale  of  shares  at  a  reduced 
sales  charge  to  participants  in 
reinvestment  program  proposed  to  be 
offered  to  unitholders  of  New  York 
Insured  Municipal  Bond  Trust  Series  1 
and  Subsequent  Series  (“NY/IMBT”), 
and  unitholders  of  Pennsylvania  Insured 
Municipal  Bond  Trust  Series  1  and 
Subsequent  Series  (“P/IMBT”),  unit 
investment  trusts  registered  under  the 
Act  (NY/IMBT  and  P/IMBT  are 
hereinafter  collectively  referred  to  as 
the  “Trusts”).  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicant  states  that  its  investment 
objective  is  to  provide  a  high  level  of  tax 
exempt  interest  income  by  investing  in  a 


professionally  managed  portfolio  of 
obligations  issued  by  or  on  behalf  of 
states,  territories,  and  possessions  of  the 
United  States,  the  District  of  Columbia 
and  their  political  subdivisions,  agencies 
and  instrumentalities,  the  interest  on 
which  is  exempt  from  federal  income 
tax,  and  the  principal  and  interest 
payments  of  which  are  insured  by  an 
independent  insurance  company.  Firs! 
Investors  Management  Company,  Inc. 
(“Adviser”),  is  Applicant's  investment 
adviser.  Applicant  states  that  the  Trusts 
are  sponsored  by  Van  Kampen  Felkin  & 
Merritt,  Inc.,  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934.  According  to  the  application,  the 
Trusts  Seek  to  obtain  income  which  is 
exempt  from  federal  income  taxation 
and  to  conserve  capital  through 
investment  by  each  series  of  the  Trusts 
in  interest  bearing  obligations  which,  in 
the  opinion  of  bond  counsel,  are  exempt 
from  federal  tax  and  from  state  and 
local  income  taxes  when  held, 
respectively  by  New  York  and 
Pennsylvania  residents. 

Applicant  states  that  its  shares  are 
offered  for  sale  to  the  public  at  net  asset 
value  plus  a  sales  charge  which  varies 
from  7.25%  to  1.25%  (of  the  offering 
price)  based  upon  the  amount  invested. 
The  minimum  initial  investment  in 
Applicant  is  $2,000  and  subsequent 
investments  must  be  made  in  amounts 
of  $500  or  more.  According  to  the 
application,  shareholders  of  Applicant 
may  reinvest  dividends  declared  on 
shares  of  Applicant  at  the  net  asset 
value  in  effect  at  the  close  of  business 
on  the  dividend  payment  date. 

Applicant  proposes  to  permit 
unitholders  of  the  Trusts  to  reinvest 
their  distributions  of  interest,  capital 
gains  and  principal  on  units  of  the 
Trusts  and  in  the  case  of  existing 
unitholders  of  P/IMBT,  past 
distributions  and  any  other  investments 
previously  made  to  the  Pennsylvania 
Tax-Free  Income  Trust  (“Income 
Trust”),  in  shares  of  Applicant  at  net 
asset  value  plus  a  sales  charge  of  0.4%,  a 
purchase  price  which  is  less  than  the 
current  public  offering  price  described  in 
Applicant’s  prospectus,  without  regard 
to  Applicant’s  minimum  initial 
investment  requirements.  The 
application  states  that  all  unitholders  of 
the  Trusts  will  be  eligible  to  participate 
in  the  reinvestment  programs,  but  will 
be  required  to  reinvest  the  entire 
amount  of  all  semi-annual,  quarterly  or 
monthly  distributions  from  any  series  of 
the  Trusts.  The  application  further  states 
that:  (1)  existing  unitholders  will  be 
notified  of  the  reinvestment  privilege 
and  asked  to  indicate  their  interest  in 
reinvesting  distributions,  and  (2) 


unitholders  of  the  Trusts  will  be 
provided  with  a  prospectus  of  Applicant 
prior  to  becoming  participants  in  the 
reinvestment  plans.  Applicant  states 
that  each  prospectus  of  future  series  of 
the  Trusts  will  disclose  the  existence  of 
the  reinvestment  privilege  and  provide  a 
means  for  unitholders  to  indicate 
interest  in  reinvesting  distributions  in 
shares  of  Applicant.  Unitholders  who 
have  elected  to  participate  in  the 
reinvestment  program  will,  according  to 
the  application,  be  entitled  to  all  rights 
of  any  shareholder  of  Applicant,  but  will 
not  be  entitled  to  a  reduced  sales  charge 
for  quantity  purchases  of  Applicant's 
shares  and  will  not  have  the  right  to 
exchange  shares  of  Applicant  acquired 
pursuant  to  the  reinvestment  program 
for  shares  of  other  companies  managed 
by  the  Adviser.  The  application  states 
that  any  participant  wishing  to  purchase 
shares  of  Applicant  outside  the 
reinvestment  programs  will  be  required 
to  satisfy  the  minimum  investment 
requirements  of  Applicant  which  are  set 
forth  above. 

According  to  the  application:  (1)  on 
each  Trust  distribution  date,  or 
immediately  thereafter,  the  trustee  for 
the  Trusts  will  forward  funds 
representing  participant’s  distributions 
of  interest  income,  capital  gains  and 
principal  to  Applicant's  transfer  agent 
who  will  purchase  shares  of  Applicant 
for  each  participant  at  the  net  asset 
value  per  share  next  determined  after 
receipt  of  the  purchase  order,  and  (2)  the 
transfer  agent  will  maintain  separate 
accounts  for  each  participant  in  the 
reinvestment  program  and  will  mail 
confirmations  concerning  transactions 
to  each  participant  The  application 
further  states  that  a  participant  may 
elect  to  terminate  participation  in  the 
reinvestment  program  and  receive  future 
distributions  in  cash  by  notifying  the 
trustee  for  the  Trusts  in  writing  at  least 
five  days  prior  to  the  distribution  date. 

As  noted  above,  existing  unitholders 
of  P/IMBT  who  previously  elected  a 
reinvestment  plan  with  the  Income  Trust 
similar  to  that  of  the  Fund  and 
authorized  by  I.C.  Release  No.  10007, 
dated  February  27, 1979,  would  be 
permitted  to  exchange  units  of  the 
Income  Trust  representing  their  initial 
investment  in  the  Income  Trust,  as  well 
as  prior  P/IMBT  distributions  of 
principal  and  interest  invested  in  the 
Income  Trust,  for  shares  of  the  Fund  on 
the  basis  of  the  relative  net  asset  values 
of  the  units  so  exchanged  at  the  time  of 
the  exchange,  plus  a  sales  charge  of 
0.4%.  The  exchange  would  be 
accomplished  by  the  redemption  of  the 
shares  of  the  Income  Trust  at  net  asset 
value  next  determined  after  receipt  of 
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the  shareholders  request  for  exchange 
and  the  reinvestment  of  the  proceeds 
with  a  sales  charge  of  0.4%,  in  the  shares 
of  the  Fund  at  their  value  next 
determined  after  receipt. 

Applicant  states  that  its  prospectus 
will  be  amended  to  state  that 
unitholders  of  the  Trusts  will  be 
permitted  to  invest  their  distributions  in 
shares  of  Applicant  at  net  asset  value 
per  share  plus  a  reduced  sales  charge  of 
0.4%  of  the  offering  price,  and  states  that 
the  Adviser  will  retain  the  entire  0.4% 
sales  charge  and  will  bear  distribution 
expenses  associated  with  the 
reinvestment  programs. 

Section  11(a)  of  the  Act  provides,  in 
pertinent  part,  that  it  is  unlawful  for  any 
registered  open-end  investment 
company  or  principal  underwriter 
thereof  to  make  an  offer  to  the  holders 
of  its  securities  or  of  the  securities  of 
any  other  open-end  company  to 
exchange  their  shares  for  shares  of  the 
same  or  another  such  company  on  any 
basis  other  than  the  relative  net  asset 
values  of  the  respective  securities  unless 
the  terms  of  the  offer  have  first  been 
submitted  to  and  approved  by  the 
Commission.  Applicant,  therefore, 
requests  an  order  approving  the 
exchange  of  prior  Income  Trust 
reinvestments  for  Fund  shares  on  the 
basis  of  relative  asset  values,  plus  a 
0.4%  sales  charge.  Applicant  states  that 
the  purpose  of  the  Income  Trust 
exchange  privilege  is  to  permit  P/IMBT 
shareholders  electing  to  participate  in 
the  Funds  reinvestment  program  to 
consolidate  their  investments  into  one 
fund. 

Section  22(d)  of  the  Act  provides,  in 
pertinent  part,  that  no  registered 
investment  company  shall  sell  any 
redeemable  security  issued  by  it  except 
either  to  or  through  a  principal 
underwriter  for  distribution  or  at  a 
current  public  offering  price  described  in 
the  prospectus,  and,  if  such  class  of 
security  is  being  currently  offered  to  the 
public  by  or  through  an  underwriter,  no 
principal  underwriter  of  such  security 
and  no  dealer  shall  sell  any  such 
security  to  any  person  except  a  dealer,  a 
principal  underwriter,  or  the  issuer, 
except  at  a  current  public  offering  price 
described  in  the  prospectus. 

Accordingly,  Applicant  requests  an 
exemption  from  the  provisions  of 
Section  22(d)  of  the  Act  to  permit  the 
sale  of  its  shares  at  a  reduced  sales 
charge  to  participants  in  the 
reinvestment  programs  proposed  to  be 
offered  by  the  Trusts. 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commission  may,  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 


classes  of  persons,  securities,  or 
transactions,  from  any  provisions  of  the 
Act  or  of  any  rule  or  regulation 
thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicant  submits  that  Section  22(d) 
of  the  Act  is  intended  to  ensure  that  all 
investors  purchase  investment  company 
securities  on  an  equal  basis  and  to 
prevent  dilution  of  existing 
shareholders’  equity.  It  asserts  that 
because  participants  in  the  reinvestment 
program  will  be  required  to  purchase 
shares  at  current  net  asset  value  plus  a 
sales  charge,  the  equity  of  existing 
shareholders  will  not  be  diluted. 
Applicant  further  asserts  that  the 
reduced  sales  charge  is  fair  and 
equitable  and  in  the  best  interests  of 
Applicant’s  shareholders.  In  support  of 
these  assertions.  Applicant  states  that  it 
believes  that  the  sales  costs  associated 
with  sales  made  pursuant  to  the 
reinvestment  program  will  be  lower  than 
the  costs  associated  with  other  sales  of 
its  shares.  Applicant  submits  that  such 
savings  should  be  passed  on  to  investors 
in  the  form  of  lower  sales  charges,  and 
states  that  it  believes  the  0.4%  sales 
charge  to  be  sufficient  to  cover  the 
increase  in  distribution  expenses  arising 
from  the  program.  Applicant  further 
states  that  its  shareholders  will  benefit 
from  the  reinvestment  program  because 
an  increase  in  Applicant’s  cash  flow  will 
enable.it  to  meet  redemptions  without 
liquidating  investments  in  its  portfolio 
and  will  enable  it  to  diversify  further  its 
securities  holdings. 

Therefore,  Applicant  submits  that  the 
approval  and  exemption  it  requests  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
August  1981,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any,  or  fact  of  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 


affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-6  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission’s  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notice  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  81-22115  Piled  7-28-81;  8:45  am] 
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[Release  No.  34-17970;  File  No.  SR-NYSE- 
81-141 

New  York  Stock  Exchange,  Inc.; 
Proposed  Rule  Change;  Self- 
Regulatory  Organizations 

Proposed  rule  change  by  New  York 
Stock  Exchange,  Inc.  relating  to 
adoption  of  a  new  form  for  reporting 
financial  information  pertaining  solely 
to  specialist  organizations’  activities  as 
specialist. 

Comments  requested  on  or  before 
August  19, 1981. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  13, 1981,  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items,  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  new  form  which  the  Exchange 
proposes  to  adopt  as  a  stated  policy  and 
practice  concerned  with  the 
administration  of  Exchange  Rule  104.50, 
which  states  that  specialists  shall 
submit  to  the  Exchange  such 
information  relating  to  their  specialty 
business  as  the  Exchange  may  require. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  initiate  the  use  of  a  new 
cost  accounting  form  which  specialists 
will  be  required  to  complete  on  a  semi¬ 
annual  basis.  This  new  form  will  require 
specialists  to  segregate  financial  data 
relating  to  their  activities  as  specialists 
from  financial  data  relating  to  any  other 
activities  in  which  they  engage.  The 
information  called  for  by  this  form  will 
be  used  by  the  Exchange  for  internal 
economic  analysis  to  study  the 
profitability  of  the  specialist  business, 
and  to  monitor  the  financial  impact  of 
new  automated  systems  and  national 
market  system  developments  on 
specialist  operations.  The  Exchange 
notes  that  its  new  automated  systems, 
such  as  DOT  (Designated  Order 
Turnaround  System),  OARS  (Opening 
Automated  Reporting  System)  and 
APARS  (Automated  Pricing  and 
Reporting  System),  and  national  market 
system  developments,  such  as  the 
Intermarket  Trading  System  and  the 
Rule  19c-3  off-board  trading  experiment, 
have  all  had  a  direct  effect  on  the 
responsibilities,  profit  potential,  and 
workload  of  specialists.  The  Exchange’s 
proposed  new  form  had  been  designed 
to  call  for  information  pertaining  not 
only  to  the  overall  financial  aspects  of  a 
specialist's  activities  as  a  specialist,  but 
also  requires  reporting  of  data  dealing 
with  the  principal  and  agency  functions 
within  the  specialist  business.  The 
information  to  be  derived  from  the  new 
form,  when  combined  with  financial  and 
trading  data  derived  from  other  sources, 
will  enable  the  Exchange  to  estimate  the 
financial  impact  on  specialists  of  new 
systems  developments  and  national 
market  system  initiatives.  In  addition, 
the  information  called  for  on  the 
proposed  new  form  should  provide  each 
specialist  firm's  management  with 


important  product  line  financial  data  for 
their  own  planning  purposes.  Thus,  the 
Exchange  believes  that  the  proposed 
new  form  will  enable  it  to  monitor  the 
financial  aspects  of  the  specialist 
business  more  effectively  and  will  also 
assist  specialist  firms  with  their  internal 
financial  planning. 

Statutory  Basis  for  the  Proposed  Rule 
Change 

One  of  the  statutory  bases  for  the 
proposed  rule  change  is  Section  6(b)(1) 
of  the  Act,  which  states  that  a  national 
securities  exchange  shall  have  the 
capacity  “to  enforce  compliance  by  its 
members  and  persons  associated  with 
its  members  with  *  *  *  the  rules  of  the 
exchange."  The  new  form  the  Exchange 
proposes  to  adopt  is  intended  to 
facilitate  specialists’  compliance  with 
Rule  104.50,  which  states  that  specialists 
shall  submit  such  information  relating  to 
their  specialty  business  as  the  Exchange 
may  require. 

By  enabling  the  Exchange  to  monitor 
more  effectively  the  financial  impact  of 
its  automated  systems  on  specialists’ 
business,  the  proposed  new  form  will 
provide  useful  information  for  planning 
new  systems  and  making  adjustments 
and  improvements  to  existing  systems. 
This  enhanced  planning  capability,  in 
turn,  will  facilitate  transactions  in 
securities,  and  help  “remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market”, 
as  called  for  in  Section  6(b)(5)  of  the 
Act. 

By  enabling  the  Exchange  to  monitor 
more  effectively  the  financial  impact  of 
national  market  system  developments 
on  specialists’  business,  the  proposed 
new  form  will  provide  useful 
information  for  planning  further 
enhancements  to  the  national  market 
system.  This  enhanced  planning 
capability,  in  turn,  will  promote  the 
economically  efficient  execution  of 
securities  transactions,  as  called  for  in 
Section  llA(a)(l)(D)  of  the  Act. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
The  requirement  to  complete  the  form 
might  be  viewed  as  imposing  a 
paperwork  burden  on  specialists. 
However,  this  is  not  an  undue  burden 
when  compared  to  the  benefits  of  the 
form  in  terms  of  enabling  the  Exchange 
to  better  perform  its  responsibilities,  and 
assisting  specialists  in  their  own 
financial  planning,  as  explained  above. 
In  addition,  the  benefits  of  this 
enhanced  planning  capability  can  be 


expected  to  flow  through  to  the 
investing  public. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  written 
comments  on  die  proposed  rule  change  _ 
but  it  has  received  written  comments 
from  two  specialist  organizations. 
Essentially,  the  commentators  objected 
to  what  they  perceived  as  onerous 
reporting  requirements.  The  Exchange 
believes  that  the  information  called  for 
by  the  proposed  new  form  should  be 
readily  available  to  most  specialists  and 
that  the  cost  allocations  called  for  by 
the  form  are  an  accepted  method  with 
the  securities  industry  for  allocating 
such  costs.  The  Exchange  has 
determined  to  require  that  the  form  be 
submitted  on  a  semi-annual,  rather  than 
quarterly,  basis  to  minimize  reporting 
burdens  on  specialists.  In  any  event,  the 
Exchange  believes  that  the  benefits  to 
be  derived  from  the  new  form  outweigh 
whatever  relatively  minor 
inconveniences  specialists  might 
experience  in  preparing  it 

III.  Date  of  Effectiveness  of  die 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  522,  will  be  available  for 
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inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
1100  L  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  August  19, 
1981.  For  the  Commission  by  the 
Division  of  Market  Regulation,  pursuant 
to  delegated  authority. 

Dated:  July  24, 1981. 

Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  81-22116  Filed  7-28-81;  8.45  am] 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  05/05-0150] 

DBT  Captial  Corp.;  Issuance  of  a  Small 
Business  Investment  Company 
License 

On  December  12, 1980.  a  notice  was 
published  in  the  Federal  Register  (45  FR 
81918),  stating  that  an  application  has 
been  filed  by  DBT  Capital  Corporation, 
211  West  Fort  Street,  Detriot,  Michigan 
48226,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1981))  for  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  December  27, 1981,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0150  to  DBT 
Capital  Corporation  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


Dated:  July  22, 1981. 

Peter  F.  McNeish, 

Acting  Associate  Administrator  for 
Investment 

[FR  Doc.  81-22111  Filed  7-28-81;  8:45  am] 

BILLING  CODE  8025-01-M 

[License  No.  04/04-0198] 

Reedy  River  Ventures,  Inc.;  Issuance 
of  License 

On  December  19, 1980,  a  Notice  was 
published  in  the  Federal  Register  (45  FR 
83733),  stating  that  an  application  had 
been  filed  by  Reedy  River  Ventures, 

Inc.,  60  Camperdown  Way,  Greenville, 
South  Carolina  29604,  with  the  Small 
Business  Administration,  pursuant  to 
§  107.102  of  the  regulations  governing 
small  business  investment  companies 
(SBICs). 

Interested  parties  were  given  until  the 
close  of  business  January  5, 1981,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  the  Small  Business  Investment  Act  of 
1958,  as  amended,  after  having 
considered  the  application  and  all  other 
pertinent  information,  the  SBA  issued 
License  No.  04/04-0198  to  Reedy  River 
Ventures,  Inc.,  to  operate  as  an  SBIC. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  July  22, 1981. 

Peter  F.  McNeish, 

Acting  Associate  Administrator  for 
Investment. 

[FR  Doc.  81-22110  Filed  7-28-81;  8:45  am] 

BILLING  CODE  8025-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  765] 

Fishery  Conservation  and 
Management  Act  of  1976;  Applications 
for  Permits  To  Fish  Off  the  Coasts  of 
the  United  States 

The  Fishery  Conservation  and 
Management  Act  of  1976  (Pub.  L.  94-265) 
as  amended  (the  “Act")  provides  that  no 
fishing  shall  be  conducted  by  foreign 
fishing  vessels  in  the  Fishery 


Conservation  Zone  of  the  United  States 
after  February  28, 1977,  except  in 
accordance  with  a  valid  and  applicable 
permit  issued  pursuant  to  Section  204  of 
the  Act. 

The  Act  also  requires  that  a  notice  of 
receipt  of  all  applications  for  such 
permits,  a  summary  of  the  contents  of 
such  applications,  and  the  names  of  the 
Regional  Fishery  Management  Councils 
that  receive  copies  of  these  applications, 
be  published  in  the  Federal  Register. 

Individual  vessel  applications  for 
fishing  in  1981  have  been  received  from 
the  Governments  of  Poland,  Japan,  the 
Netherlands.  Spain,  the  People’s 
Republic  of  Bulgaria,  Korea  and  the 
Union  of  Soviet  Socialist  Republics. 

If  additional  information  regarding 
any  applications  is  desired,  it  may  be 
obtained  from:  Permits  and  Regulations 
Division  (F37),  National  Marine 
Fisheries  Service,  Department  of 
Commerce,  Washington,  D.C.  20235, 
(Telephone:  (202)  634-7432). 

Dated:  July  20, 1981. 

James  A.  Storer, 

Director,  Office  of  Fisheries  Affairs. 

Fishery  Codes  and  Designation  of  Regional 
Councils  Which  Review  Applications  for 
Individual  Fisheries  are  as  Follows 


Code 

Fishery 

Regional  council 

ABS . 

Atlantic  Biltfishes  and 
Sharks. 

New  England.  Mid- 
Atlantic,  South 
Atlantic,  Gulf  of 
Mexico,  Caribbean 

BSA _ 

Bering  Sea  and 

Aleutian  Islands 

Trawl,  Long  line  and 
Herring  Gillnet 

North  Pacific. 

CRB . 

Crab  (Bering  Sea) _ 

..  North  Pacific. 

GOA . 

Gulf  of  Alaska . 

..  North  Pacific. 

NWA . 

Northwest  Atlantic _ 

..  New  England,  Mid- 
Atlantic. 

SMT . 

Seamount  Groundfish 
(Pacific  Ocean). 

Western  Pacific. 

SNA . 

Snails  (Bering  Sea) . 

..  North  Pacific. 

woe . . 

Washington,  Oregon, 
California  Trawl. 

Pacific. 

PBS . 

Pacific  Billfish  and 
Sharks. 

Western  Pacific. 

Activity  Codes  Specify  Categories  of  Fish¬ 
ing  Operations  Applied  for  are  as  Follows 


Activity  code  Fishing  operations 


1- ~ . — . Catching,  processing,  and  other  sup¬ 

port 

2 —  . . Processing  and  other  support  only. 

3 . . — . . Other  support  only. 
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38803 


Nation/vessel  name/vessel  type 


Application  No. 


Fishery 


Activity 


Zywiec,  cargo  ship _ .............. _ 

Lepus.  large  stern  trawler . 

Indus,  stern  trawler. . . . 

Regulus,  stern  trawler . 

Bogar,  large  stern  trawler......... _ .................. 

Parma,  stern  trawler . . 

Gemini,  large  stern  trawler . 

Siurs,  large  stern  trawler . 

Hajduk,  large  stern  trawler . ..... 

Saturn,  large  stern  trawler........ _ ..................... 

Andromeda,  trawler . 

Denebola,  large  stern  trawler . 

Vega,  large  stern  trawler............ _ ...... 

Koiwin,  large  stern  trawler . ..... 

Admiral  Arciszewski.  large  stern  trawler . 

Kanaryka,  large  stern  trawler . 

Orlen  large  stem  trawler . 

Manta,  large  stern  trawler.................................. 

Orcyn,  large  stern  trawler . 

Japan: 

Hakuyo  Maru,  cargo/transport  vessel . 

Kinsho  Maru  No.  28,  longline  fishing  vessel  ... 

Fumi  Maru  No.  21,  longline  fishing  vessel . 

Myojin  Maru  No.  8,  longline  fishing  vessel . 

Anei  Maru  No.  68,  longline  fishing  vessel . 

Taiko  Maru  No.  78,  longline  fishing  vessel . 

Shofuku  Maru  No.  18,  longline  fishing 
vessel. 

Taisei  Maru  No.  21,  longline  fishing  vessel . 

Seiko  Maru  No.  68  longline  fishing  vessel . 

Seishu  Maru  No.  8,  longline  fishing  vessel . 

Seishu  Maru  No.  11,  longline  fishing  vessel ... 

Seishu  Maru  No.  5,  longline  fishing  vessel . 

Asahi  Maru  No.  2.  longline  fishing  vessel . 

Koho  Maru  No.  38,  longline  fishing  vessel...... 

Koho  Maru  No.  58,  longline  fishing  vessel . 

Seisho  Maru  No.  33.  longline  fishing  vessel ... 
Seisho  Maru  No.  35,  longline  fishing  vessel  ... 

USA  Maru  No.  18,  longline  fishing  vessel . 

Taiwa  Maru  No.  28,  longline  fishing  vessel . 

Kaho  Maru  No.  28,  longline  fishing  vessel . 

Kaho  Maru  No.  38,  longline  fishing  vessel . 

Hosei  Maru  No.  8,  longline  fishing  vessel  — 
Tsukasa  Maru  No.  21,  longline  fishing 
vessel. 

Koshin  Maru  No.  28,  longline  fishing  vessel ... 

Kinei  Maru  No.  58,  longline  fishing  vessel . 

Koyo  Maru  No.  85,  longline  fishing  vessel . 

Daishin  Maru  No.  28,  longline  fishing  vessel .. 

Tomi  Maru  No.  83,  medium  stern  trawler . 

The  Netherlands: 

Caribic,  refrigerated  carrier . 

Spain: 

Mar  de  Galilea,  medium  stern  trawler . . 

Lago  Castineiras,  medium  stern  trawler . 

Ulzama,  side  trawler. . . 

Maria  Eugenia  G,  medium  stem  trawler . 

Mirador  del  Fito,  medium  stem  trawler _ 

Martin  Pinzon  Primero,  medium  stern  trawl 
er. 

Congelamar  Segundo,  medium  stern  trawler.. 
Congelamar  Primero,  medium  stern  trawler .... 
Bulgaria: 

Kiten,  cargo/transport  vessel . 

Albena,  cargo/transport  vessel . 

Lazuren  Briag,  cargo/transport  vessel . 

Korea: 

No.  7  Sang  won,  stern  trawler . . 

No.  71  Dong  Bang,  stern  trawler . 

Shin  Yang  Ho,  stern  trawler . . . . 

Myung  Sung,  tanker . . 

Gae  Yang  Ho,  large  stern  trawler.; . 

Seo  Yang  Ho.  large  stern  trawler . 

Cheog  Yang  Ho,  large  stern  trawler . 

Pung  Yang  Ho,  large  stern  trawler . 

No.  20  Hanrasan  Ho,  stem  trawler . 

Keum  Yong  102  Ho,  stern  trawler . 

U.S.S.R. 

Rybak  Primorjia,  factory/mothership . 

Araks,  tanker  fuel/water . 

Nadezhda,  stern  trawler . 

Never,  cargo/transport . 


PL-81 -0093.. 
PL-81-0001.. 
PL-81-0094.. 


PL-81-0095 . 

PL-81 -0085 . 

PL-81-0084 . 

PL-81-0048 . 

PL-81-0062 . 

PL-81-00676 ... 

PL-81-0056 . 

PL-81-0088 . 

PL-81 -0075 . 

PL-81 -0055 . 

PL-81-0078 . 

PL-81 -0081 _ 

PL-81-0092 . 

PL-81 -0078 . 

PL-81-0052 . 

PL-81 -0077 . 


BSA,  WOC.  GOA .. 
BAS.  GOA.  WOC. 
WOC.  GOA,  BSA. 
BSA,  GOA.  WOC. 

BOA,  GOA . 

BSA,  GOA _ 

BSA,  GOA.. 

BSA,  GOA.. 

BSA.  GOA  .. 

BSA,  GOA.. 

WOC. 

WOC. 

WOC. 

NWA.. 

NWA.. 

NWA.. 


WOC.  BSA,  GOA. 
WOC,  BSA,  GOA. 
WOC,  BSA.  GOA. 


JA-81-0570 .  BSA,  GOA,  NWA,  SMT,  SNA 

JA-81-1441 _  ABS . . 

JA-81-1441 .  ABS . . 

JA-81-1501 _ _  ABS _ _ 

JA-81-1502 .  ABS _ _ 

JA-81-1503 .  ABS _ _ 

JA-81-1504 .  ABS.... _ _ _ 


JA-81-1505 .  ABS _ 

JA-81-1357 . ABS _ _ 

JA-81-1506 .  ABS _ 

JA-81-1507 . . .  ABS . 

JA-81-1508 .  ABS . 

JA81-1509 .  ABS . 

JA-81-15101 _  ABS _ 

JA-81-1387 .  ABS _ 

JA-81-1347. . ABS . 


.  JA-81-1512 . 

ABS . 

.  JA-81-1513 . 

ABS . 

.  JA81-1514 . 

ABS . 

.  JA-81-1515 . 

ABS . 

.  JA-81-1516 . 

ABS . 

JA-81-1517 . 

ABS . 

.  JA-81-1217 . 

ABS . 

.  JA-8 1-3082 . 

PBS . 

.  JA-81-3152 . 

PBS . 

.  JA-8 1-0569 . 

BSA,  GOA . 

.  JA-81-1170 . 

BSA . 

.  NL-8 1-0004 . 

BSA . 

.  SP-81-0055 . 

NWA . 

.  SP-81-0169 . 

NWA . 

.  SP-8 1-0026 . 

NWA . 

.  SP-81-0170 . 

NWA . 

.  SP-81-0171 . 

NWA . 

SP-81-0172 . 

NWA . 

.  SP-81-0173 . 

NWA . 

NWA . 

..  BU/81-0010 . 

WOC . 

..  BU-81  000 . 

WOC . 

..  BU-81 -0021 . . 

WOC . 

..  KS-81-0041 . 

.  BSA,  GOA . 

..  KS-81-0121 . 

BSA,  GOA . 

..  KS-81-0122 . 

.  BSA,  GOA . 

..  KS-81-0120 . 

.  BSA,  GOA . 

..  KS-81  0001 . 

.  BSA,  GOA . 

..  KS-81 -0002 . 

.  BSA,  GOA . 

..  KS-81 -0003 . 

.  BSA,  GOA . 

..  KS-81 -0004 . 

.  BSA,  GOA . 

..  KS-81 -01 13 . 

.  BSA,  GOA . 

..  KS-81 -01 14 . 

.  BSA,  GOA . 

..  UR-81 -0740 . 

.  WOC . 

..  UR-81  -0739 . 

.  BOA,  BSA,  WOC,  NWA . 

.  WOC,  GOA,  BSA . . 

..  UR-81-0516 . 

.  BOA.  BSA,  WOC . 

Joint  Ventures 


Poland: 

Korwin,  large  stern  trawler . ... .  PL-81 0-028... .  NWA . .  2 

Admiral  Arciszewski,  large  stem  trawler _ PL-81  -0081. ........ _ ....  NWA . .  2 

Kanaryjka,  large  stern  trawler........ .  PL-81-0092 .  NWA . . .  2 

Joint  Venture  partners  will  be  the  Polish  Company  RYBEX  and  Ocean  Side  Fisheries  of  Gloucester,  Mass.  An  allocation  of 
4,000  MT  of  herring  has  been  requested. 

Vega,  large  stern  trawler . .  PL-81 -0055 . WOC — .. — . - - -  2 

Denebola,  large  stem  trawler . . . ....  PL-81-0075 . WOC  .............................. - .............  2 
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Nation/vessel  name/vessel  type  Application  No. 


Fishery 


Activity 


Andromeda,  large  stern  trawler . - . .  PL-81-0088 . WOC  . - . — •  2 

Manta,  large  stem  trawler . „. . . .  PL-81-0052 . . .  WOC . . .  2 

Orcyn,  large  stem  trawler . . PL-81 -0077 - -  WOC . — .  2 

Orlen,  large  stem  trawler . . . —  PL-81  -0078 . — . .  WOC  . — . - .  2 

Joint  Venture  partners  will  be  the  Polish  Company  HYBEX  and  three  American  fishermen.  An  allocation  ol  10,000  MT  of 
Hake  and  associated  by-catch  species  has  been  requested. 


Bogar.  large  stern  trawler . - . .  PL-81  -0085 . —  BSA.  GOA .  2 

Parma,  stern  trawler . .  PL-81-0084 . .  BSA,  GOA .  2 

Gemini,  large  stern  trawler . .  PL-81-0048 . —  BSA,  GOA .  2 

Sirius,  large  stern  trawler .  PL-81 -0048 . . . — ...  BSA,  GOA . -••  2 

Hajduk.  large  stern  trawler .  PL-81 -0066 .  BSA.  GOA .  2 

Saturn,  large  stern  trawler .  PL-81-0056 . . . — ...  BSA.  GOA . - . — •  2 

Orlen,  large  stern  trawler . .  PL-81 -0078 .  BSA.  GOA . - .  2 

Manta,  large  stem  trawler .  PL-81  -0052 . . . _...  BSA.  GOA . - . —  2 

Orcyn,  large  stern  trawler . —  PL-81-0077 . . .  BSA,  GOA . . . —  2 

Joint  Venture  partners  will  be  the  Polish  Company  RYBEX  and  Mrs.  Paul’s  Kitchen.  Inc.  an  allocation  of  8,000  MT  of 
Pollock  and  associated  by-catches  has  been  requested. 


Korea: 

No  20  Hanrasan  Ho,  stern  trawler . . KS-81-0113  . — .  BSA.  GOA  ...: .  1 

Keum  Yong  102  Ho.  stern  trawler  . _..  KS-81-0114  . BSA.  GOA  . 

Gae  Yang  Ho.  large  stern  trawler  . —  KS-81-0001  . — .  BSA.  GOA .  *1 

Seo  Yang  Ho.  large  stem  trawler . „...  KS-81-0002  ..._ . —  BSA.  GOA  .  '1 

Cheog  Yang  Ho,  large  stern  trawler . —  KS-81-0003  ..._ . BSA.  GOA  .  1 1 

Pung  Yang  Ho.  large  stern  trawler  . —  KS-81-0004  .  BSA,  GOA  .  '  1 

USSR 

Nadezhda.  stern  trawler  . —  UR-81-0061  . —  WOC.  BSA.  GOA  2 

Never,  cargo/transport  vessel  . —  UR-81 -051 6 . . . — ...  WOC.  BSA,  GOA  .  3 

Araks,  fuel/water  tanker . __  UR-81 -0239 . — . —  WOC.  BSA,  GOA.  NWA . . . 3 

Vessels  have  appalied  for  Joint  Venture  permits  to  engage  in  the  ongoing  US/Soviet  (Marine  Resources.  Inc.)  Joint 
Venture  for  hake  and  pollock 

Rybak  Primorjia,  factory /mothership .  UR-81 -0740 .  WOC .  2 

Vessel  has  applied  for  a  permit  lo  attempt  to  Joint  Venture  fishing  off  the  coast  of  Southern  California.  Allocations  of 
15,000  MT  of  Jack  Mackerel.  5000  MT  of  Blue  Mackerel.  5000  MT  of  Squid,  and  10,000  MT  of  Anchovy  have  been 
requested.  U.S.  partner  is  Maine  Resources,  Inc. 


1  Vessels  listed  hold  current  direct-fisheries  permits,  and  have  applied  for  an  activity  code  change  that  will  allow  them  also  to 
participate  in  the  KMIDC/FPA  Joint  Venture. 


|FR  Doc.  81-22048  Filed  7-28-81;  8:45  am) 

BILLING  CODE  4710-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Supplement  to  Department  Circular;  Public 
Debt  Series— No.  21-81] 

Notes  of  Series  T-1983;  Interest  Rates 

July  23, 1981. 

The  Secretary  announced  on  July  22, 
1981,  that  the  interest  rate  on  the  notes 
designated  Series  T-1983,  described  in 
Department  Circular — Public  Debt 
Series — No.  21-81,  dated  July  16, 1981, 


will  be  157/8  percent.  Interest  on  the 
notes  will  be  payable  at  the  rate  of  15% 
percent  per  annum. 

Paul  H.  Taylor, 

Fiscal  Assistant  Secretary. 

Supplementary  Statement 
The  announcement  set  forth  above  does 
not  meet  the  Department’s  criteria  for 
significant  regulations  and.  accordingly,  may 
be  published  without  compliance  with  the 
departmental  procedures  applicable  to  such 
regulations. 

[FR  Doc.  81-22033  Filed  7-28-81:  8:45  am| 
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COMMODITY  FUTURES  TRADING 
COMMISSION. 

time  AND  date:  11  a.m.,  Friday,  August 
7, 1981. 

PLACE:  2033  K  Street,  NW.,  Washington, 
D.C.,  eighth  floor  conference  room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Briefing. 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  and  date:  10  a.m.,  Tuesday, 

August  4, 1981. 

PLACE:  2033  K  Street,  NW.,  Washington. 
D.C.,  fifth  floor  hearing  room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Application  of  the  New  York  Mercantile 
Exchange  for  designation  as  a  Contract 
Market  in  Gulf  Coast  No.  2  Heating  Oil. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jane  Stuckey,  254-6314. 

[S-1155-81  Filed  7-27-81:  3:17  pm] 
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FEDERAL  COMMUNICATIONS  COMMISSION. 

FCC  to  Hold  Open  Commission  Meeting, 
Thursday,  July  30, 1981 
The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  July  30, 1981,  which  is 
scheduled  to  commence  at  9:30  a.m„  in 
Room  856,  at  1919  M  Street,  N.W., 
Washington,  D.C. 


Agenda,  Item  No.,  and  Subject 
General — 1 — Title:  Applications  for  renewal 
and  voluntary  assignment  of  licenses  of 
station  WIRA  (AM)  and  WOW  (FM),  Ft. 
Pierce,  Florida,  from  Indian  River 
Broadcasting  Company  to  David  A.  Roth. 
Summary:  The  Commission  granted  the 
applications  for  license  renewal  and 
transfer  of  radio  stations  WIRA-AM  and 
WOW-FM,  Ft.  Pierce,  Florida,  without 
prejudice  to  whatever  action  the 
Commission  may  wish  to  take  with  respect 
to  the  license  renewal  of  station  WKUL, 
Cullman,  Alabama.  The  owners  of  the  three 
stations  have  been  found  guilty  by  the 
Commission  of  misconduct  at  the  Cullman 
station,  but  judicial  review  of  that  finding 
is  pending. 

Private  Radio— 1 — Title:  Petition  (RM-3388) 
for  type  acceptance  of  radio  equipment  to 
be  used  as  a  radio  homing  device  (RHD)  on 
the  frequency  27.255MHz.  Summary:  The 
Commission  will  consider  whether  to  grant 
or  dismiss  the  instant  petition. 

Private  Radio— 2 — Title:  Order  to  amend 
Section  90.61  of  the  Commission’s  Rules 
and  Regulations.  Summary:  The 
Commission  will  consider  whether  to  adopt 
an  Order  removing  the  restriction 
contained  in  Section  90.61  which  denies 
eligibility  in  the  Business  and  Special 
Industrial  Radio  Services  to  non-profit 
corporations  or  associations  of  users. 

Private  Radio — 3 — Title:  In  the  Matter  of 
Amendment  of  Subpart  D  of  Part  90  of  the 
Commission’s  Rules  and  Regulations  to 
Permit  the  use  of  12.5  kHz  offset 
assignments  in  the  450-470  MHz  band  in 
the  Private  Land  Mobile  Radio  Services. 
Summary:  The  FCC  has  before  it  the  final 
rules  proposed  in  a  Notice  of  Proposed 
Rule  Making  in  PR  Docket  No.  80-605.  This 
action  was  in  response  to  a  petition  by  the 
Central  Committee  or  Telecommunications 
of  the  American  Petroleum  Institute  (API). 

It  would  add  a  new  Section  90.267  to 
extend  the  use  of  12.5  kHz  offset  frequency 
assignments  to  all  eligible  users  of  the  450- 
470  MHz  frequency  band  in  the  Private 
Land  Mobile  Radio  Services. 

Common  Carrier — 1 — Title:  NR  Recording 
and  Communications,  Inc.  Summary:  FCC 
considers  an  Application  for  Review  filed 
by  J.  J.  Inc.  d.b.a.  Mathews  Telephone 
Answering  Service  asking  the  Commission 
to  reverse  the  Common  Carrier  Bureau’s 
developmental  grant,  by  delegated 
authority,  of  the  application  of  NR 
Recording  and  Communications,  Inc.  (NR). 
File  No.  20463-CD-P-79,  because  the 
Commission's  Common  Carrier  Bureau 
erred  when  it  found  NR  qualified  to  be  a 
Commission  licensee. 

Common  Carrier — 2 — Title:  In  the  Matter  of 
Impact  of  Customer  Provision  of  Terminal 
Equipment  on  Jurisdictional  Separations 
(Docket  No.  20981).  Summary:  The 
Commission  will  consider  a  Third 
Supplemental  Notice  appointing  the  current 


members  of  the  Joint  Board  in  Docket  No. 

CC  80-286,  a  related  proceeding,  to  serve 
on  the  Joint  Board  in  this  docket  in  order  to 
conduct  remaining  business. 

Common  Carrier — 3 — Title:  Application  for 
review  filed  by  the  Western  Union 
Telegraph  Company.  Summary:  The 
Commission  will  consider  an  action  taken 
by  the  Common  Carrier  Bureau,  pursuant  to 
delegated  authority,  authorizing  RCA 
Global  Communications,  Inc.  to  operate 
from  six  additional  domestic  points  of 
operation. 

Common  Carrier— 4 — Title:  Order  on 
Reconsideration  regarding  changes  in 
Docket  20188,  Amendment  of  Part  31 
(Uniform  System  of  Accounts  for  Class  A 
and  Class  B  Telephone  Companies)  to 
permit  the  use  of  Straight  Line  Equal  Life 
Group  (SLELG)  and  Remaining-life 
depreciation  procedures.  Summary:  In 
regard  to  the  above  mentioned  DockeL  the 
Commission  is  considering  a  Petition  for 
Reconsideration  filed  by  the  National 
Association  of  Regulatory  Commissioners 
and  a  Petition  for  Clarification  filed  by 
GTE  Service  Corporation.  Some  of  the 
issues  to  be  considered  are:  (1)  whether  the 
Commission  should  reconsider  its  original 
decision;  (2)  whether  it  should  prescribe 
separate  reserve  accounts  for  original  cost 
and  net  salvage;  and  (3)  whether  it  should 
delete  the  policy  that  requires  whole-life 
and  remaining-life  submissions  after  die 
first  three  years. 

Cable  Television — 1 — Title:  Applications  for 
Consent  to  Transfer  of  Control  (CAR- 
15535-09— CAR-15634-09.  CAR-15637-00) 
filed  November  7, 1980,  by  Teleprompter 
Corporation.  Teleprompter  Corporation  has 
filed  the  above-referenced  applications, 
seeking  Commission  approval  for  the 
transfer  of  control  of  Teleprompter  from  its 
existing  stockholders  to  Westinghouse 
Broadcasting  Company,  Inc.,  or  to  a 
subsidiary  thereof.  Petitions  to  deny  the 
applications  and  informal  objections  have 
been  filed  by  several  groups  and 
individuals,  and  both  Teleprompter  and 
Westinghouse  have  opposed  the  petitions. 

Cable  Television— 2 — Title:  Petition  for 
reconsideration  of  Memorandum  Opinion 
and  Order  in  CT  Docket  79-193.  Subject 
Television  Muscle  Shoals,  Inc.  request  for 
reconsideration  of  the  Commission's 
decision  declining  to  add  Florence  to  the 
Huntsville-Decatur  market  for  purposes  of 
the  cable  television  rules. 

Cable  Television — 3 — Title:  Memorandum 
Opinion  and  Order  in  RM-2985  and  RM- 
3430.  Summary:  Hie  Office  of 
Communication  of  the  United  Church  of 
Christ,  Consumers  Union  of  the  United 
States,  Inc.,  and  UNDA-USA  (the 
association  of  Catholic  broadcasters)  filed 
a  joint  petition,  RM-2985,  requesting  that 
the  Commission  institute  a  rulemaking 
proceeding  to  adopt  rules  to  ensure  that  the 
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development  of  pay  cable  will  support  the 
public  service  usage  of  cable  by  means  of  a 
cross-subsidization  policy.  More  recently, 
the  Office  of  Communication  of  the  United 
Church  of  Christ  and  the  Consumer 
Federation  filed  RM-3430  requesting  the 
Commission  to  require  cable  operators  to 
originate  programming  and  to  make 
facilities  available  for  local  production  of 
programming.  The  Commission  addresses 
both  of  these  petitions  in  this  opinion. 

Cable  Television— 4 — Title:  Commission 
response  to  the  Court’s  remand  order  in 
Henry  Geller  v.  FCC,  610  F.  2d  973  (D.C. 

Cir.  1979).  Summary:  In  1974  Henry  Geller 
filed  a  petition  for  rulemaking  asking  for 
changes  in  the  cable  television  signal 
carriage  rules  because  the  rules  then  in 
force  had  been  adopted,  in  part,  to 
facilitate  the  passage  of  copyright 
legislation  and  none  had  been  passed.  In 
1976  his  petition  was  denied.  On  appeal, 
the  D.C.  Circuit  Court  of  Appeals  remanded 
the  matter  with  the  instruction  to  review 
those  parts  of  the  rules  involved  in  order  to 
determine  if  they  continue  to  make  some 
discernible  contribution  to  the  public 
interest. 

Cable  Television — 5— “Joint  Petition  for 
Partial  Reconsideration"  (CSR-1871,  CSR- 
1672)  filed  April  8, 1981,  by  The  Standard 
Corporation  and  by  Communications 
Investment  Corporation.  The  Standard 
Corporation  and  Communications 
Investment  Corporation  seek  partial 
reconsideration  of  the  Commission's 
decision  in  The  Standard  Corporation,  FCC 

81-88, 85  FCC  2d - (1981),  partially 

granting  the  corporations'  requested  tax 
certificates. 

Assignment  and  Transfer — 1 — Title: 
Applications  (BAL-801202HL;  BALH- 
801202HM)  for  the  voluntary  assignment  of 
licenses  for  stations  KBIM-AM-FM, 
Roswell,  New  Mexico,  from  Holsum,  Inc.  to 
King  Broadcasting  Company.  Summary: 

The  Commission  will  consider  a  request  for 
waiver  of  the  "one-to- Upmarket”  provisions 
of  the  multiple  ownership  rules. 

Renewal — 1 — Title:  Applications  for  renewal 
of  licenses  of  Stations  KAIM  and  KAIM- 
FM,  Honolulu,  Hawaii.  Summary:  The 
Commission  considers  the  short-term 
license  renewal  applications  of  Stations 
KAIM  and  KAIM-FM,  Honolulu,  Hawaii, 
filed  by  Christian  Broadcasting 
Association. 

Renewal — 2 — Title:  Application  for  renewal 
of  license  of  Station  WJQS,  Jackson, 
Mississippi.  Summary:  The  Commission 
considers  the  short-term  license  renewal 
application  of  Station  WJQS,  Jackson, 
Mississippi,  filed  by  Town  &  Country 
Broadcasting  Co.,  Inc. 

Renewal — 3 — Title:  Application  for  renewal 
of  license  of  Station  WIBV,  Belleville, 
Illinois.  Summary:  The  Commission 
considers  the  short-term  license  renewal 
application  of  Station  WIBV,  Belleville, 
Illinois,  filed  by  Belleville  Broadcasting  Co., 
Inc. 

Renewal — 4 — Title:  Applications  of  KHQ, 
Inc.,  for  Renewal  of  Licenses  for  Stations 
KHQ,  KHQ-FM,  KHQ-TV,  Spokane, 
Washington,  Summary:  The  Commission 
considers  an  Informal  Objection  filed 


October  21, 1976,  and  a  Petition  to  Deny 
filed  January  2, 1981,  by  Terrence  E. 

Fancher  against  the  captioned  stations. 

Aural — 1 — Title:  Operating  authority  for 
station  WLBB,  Carrollton,  Georgia. 
Summary:  The  Commission  considers  a 
request  by  the  disqualified  licensee  of 
WLBB  to  extend  its  operating  authority. 

Aural — 2 — Title:  Application  for  review  filed 
by  Petroleum  v.  Nasby  Corporation. 
Summary:  The  Commission  will  consider 
assignment  of  the  call  letters  WPVN  to  a 
new  station  in  Shelby,  Ohio. 

Aural — 3 — Title:  Application  of  Hispanic 
Communications  Corporation  for  a 
construction  permit  to  add  nighttime 
operation  at  daytime  AM  station  KIFN, 
Phoenix,  Arizona;  and  applicant’s  request 
for  waiver  of  Sections  73.24(j)  and 
73.37(e)(2).  Summary:  The  Commission 
considers  the  proposal  and  in  particular  its 
failure  to  comply  with  principal-city 
coverage  requirements. 

Television — 1 — Title:  Petition  for 
Reconsideration  by  Duhamel  Broadcasting 
Enterprises  of  the  Memorandum  Opinion 
and  Order  of  February  17, 1981,  granting 
Midcontinent  Broadcasting  Company's 
applications  to  construct  a  1000  watt 
translator  on  channel  15,  Rapid  City,  South 
Dakota  and  four  associated  translator  relay 
stations.  Summary:  The  Federal 
Communications  Commission  considers  its 
granting  of  Midcontinent  Broadcasting 
Company's  application  to  construct  a  1000 
watt  translator  and  four  associated 
translator  relay  stations. 

Television — 2 — Title:  Applications  of 
Satellite  Television  Service,  Inc.  for 
authority  to  construct  a  new  commercial 
television  station  and  operate  STV, 
Pembina,  North  Dakota;  request  for  waiver 
of  Section  73.642(a)(3);  petition  to  deny  and 
informal  objection.  Summary:  The 
Commission  will  consider  the  merits  of  the 
petition  to  deny  and  the  informal  objection 
and  will  determine  whether  grant  of 
applicant's  proposal  and  waiver  request  is 
in  the  public  interest. 

Television — 3 — Title:  Application  for  review 
of  Bureau  action  dismissing  the  application 
of  Carolina  Christian  Broadcasting,  Inc. 
(CCB)  for  a  minor  change  in  the  facilities  of 
WGGS-TV,  Greenville,  South  Carolina. 
Summary:  CCB's  proposed  site  would  be 
short-spaced  to  the  proposed  site  of  co¬ 
channel  applicant  TV-8,  Inc.  in  Somerset, 
Kentucky;  however,  the  applications  are 
not  mutually  exclusive,  since  CCB’s 
application  was  filed  after  the  Somerset 
cut-off  date.  Accordingly,  the  Bureau 
dismissed  CCB's  application,  and  the 
Commission  here  will  consider  CCB's 
application  for  review  of  that  decision. 

Broadcast — 1 — Title:  Interim  policy  for 
Consideration  of  Ascertainment  of 
Community  Needs  Exhibits  with  Television 
and  Non-Commercial  Applications. 
Summary:  The  Commission  will  consider 
disposition  of  such  exhibits  in  light  of 
revised  Form  301  and  revised  application 
processing  procedures. 

Broadcast — 2 — Title:  Petitions  for 
Reconsideration  of  the  Commission’s  radio 
deregulation  action  in  BC  Docket  No.  79- 
219.  Summary:  This  item  discusses  and 


resolves  the  issues  raised  in  four  petitions 
for  reconsideration  that  were  filed  with 
regard  to  the  Commission’s  Report  and 
Order  adopted  January  14, 1981,  in  the 
radio  deregulation  proceeding. 

Broadcast — 3 — Title:  Revision  of 
Programming  Policies  and  Reporting 
Requirements  Related  to  Public  Broadcast 
Licensees.  Summary:  The  item  looks  into 
the  possibility  of  modifying  policies  and 
rules  applied  to  public  broadcast  licensees 
in  the  areas  of  programming, 
ascertainment,  and  program  log  keeping. 
Broadcast— 4 — Title:  Amendment  of  Part  74, 
Subparts  D,  E,  F  and  H  to  provide  for  short¬ 
term  operation  without  prior  approval. 
Summary:  The  Commission  will  consider 
the  adoption  of  a  Notice  of  Proposed  Rule 
Making  developed  in  response  to  petition 
RM-3762,  which  requested  amendment  of 
Part  74  to  provide  for  operation  of  stations 
in  the  Auxiliary  Broadcast  Services  by 
nonbroadcast  entities  on  a  “for  hire”  basis. 
Broadcast — 5 — Title:  Further  Notice  of 
Proposed  Rule  Making  in  An  Inquiry  into 
the  Future  Role  of  TV  Translators  and  Low- 
Power  Television  Broadcasting  in  the 
National  Telecommunications  System. 
Summary:  The  Commission  considers 
adoption  of  a  Further  Notice  of  Proposed 
Rule  Making  proposing  technical  standards 
for  TV  translators  and  low-power  stations. 
Complaints  and  Compliance — 1 — Title: 
Application  for  Review  filed  by  Mr.  Paul 
Loveday  and  "Californians  for  Smoking 
and  No  Smoking  Sections”  of  the  Broadcast 
Bureau’s  October  30, 1980  ruling.  Summary: 
The  Commission  will  consider  whether  to 
affirm  the  Broadcast  Bureau  ruling.  The 
Bureau  determined  the  complainant  did  not 
establish  that  the  sponsorship 
identification  statement  of  a  referendum 
announcement  was  improper  because  he 
did  not  show  that  the  alleged  “actual 
sponsor”  exercised  editorial  control  over 
the  advertisements. 

Complaints  and  Compliance — 2 — Title: 

Notice  of  Inquiry  into  whether  the 
Commission’s  policy  prohibiting  licensee- 
owned  sales  representatives  from 
representing  competing  stations  in  the 
same  market  should  be  continued,  modified 
or  abolished.  Summary:  Commission  will 
consider  the  views  of  parties  who  have 
furnished  comments  to  the  Notice  of 
Inquiry  and  staff  recommendations  for 
action  regarding  the  policy. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 

Issued:  July  23, 1981. 

William  J.  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

(S-1151-81  Filed  7-27-61;  10:10  am] 
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FEDERAL  COMMUNICATIONS  COMMISSION. 

FCC  to  Hold  a  Closed  Commission 
Meeting,  Thursday,  July  30, 1981 
The  Federal  Communications 
Commission  will  hold  a  Closed  Meeting 
on  the  subjects  listed  below  on 
Thursday,  July  30, 1981,.  following  the 
Open  Meeting  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  Room  856,  at 
1919  M  Street,  N.W.,  Washington,  D.C. 

Agenda,  Item  No.,  and  Subject 
Hearing — 1 — Application  for  Review  Board 
Decision  granting  authority  for  new  air- 
ground  facilities  in  the  Domestic  Public 
Land  Mobile  Radio  Service  (DPLMRS)  to 
Minnesota  Mobile  Telephone  Company 
(Docket  Nos.  78-110,  78-111). 

Hearing — 2 — Applications  for  Review  in  the 
Arizona  Mobile  Telephone  Company  et.  al, 
DPLMRS  proceeding  (Docket  Nos.  21431  et. 
seq.) 

Hearing — 3 — Request  for  Stay  Pending 
Appeals  in  the  Alexander  S.  Klein,  Jr., 
Media,  Pennsylvania,  comparative  FM 
proceeding  (Docket  Nos.  20567-69). 

Hearing — 4 — Interlocutory  appeal  in  the 
Anax  Broadcasting,  Inc.,  Buffalo,  New 
York,  UHF  comparative  proceeding  (BC 
Docket  Nos.  81-56-60). 

Hearing — 5 — Petition  for  Section  403(b) 
Inquiry  related  to  the  comparative 
proceeding  for  a  new  AM  station  in  Miami. 
Florida  (Docket  Nos.  79-305,  79-307,  79- 
310,  79-312). 

Hearing — 6— Application  for  Review  of  a 
Review  Board  Decision  in  the  Largo, 

Florida  Section  307(b)  proceeding  (Docket 
Nos.  78-169-171). 

Hearing — 7 — Application  for  Review  of  a 
Review  Board  Decision  in  the  Bethlehem. 
West  Virginia  Section  307(b)  proceeding 
(BC  Docket  Nos.  78-311-312). 

Hearing — 8 — Conditional  Petition  for 
Approval  of  “Distress  Sale”  in  the  Tupelo, 
Mississippi  AM  radio  renewal  proceeding 
(Docket  No.  21430). 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  P.  Peratino,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 

Issued:  July  23, 1981. 

William  J.  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

iS-1152-Sl  Filed  7-27-81;  10:10  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act”  (5 


U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  August  3, 1981,  to  consider  the 
following  matters: 

Disposition  of  minutes  of  previous 
meetings. 

Recommendation  with  respect  to 
payment  for  legal  services  rendered  and 
expenses  incurred  in  connection  with 
receivership  and  liquidation  activities: 

Colorado,  Martinez  &  Odell,  San  Juan  (Hato 
Rey),  Puerto  Rico,  in  connection  with  the 
liquidation  of  Banco  Credito  y  Ahorro 
Ponceno,  Ponce,  Puerto  Rico. 

Memorandum  and  Resolution  re:  Final 
amendments  to  Part  303  of  the 
Corporation’s  rules  and  regulations, 
entitled  “Applications,  Requests, 
Submittals,  and  Notices  of  Acquisition 
of  control,”  to  correct  a  technical  error 
relating  to  delegated  authority  to 
approve  applications  filed  pursuant  to 
section  19  of  the  Federal  Deposit 
Insurance  Act. 

Memorandum  and  Resolution  re:  Final 
amendments  to  Part  326  of  the 
Corporation’s  rules  and  regulations, 
entitled  “Minimum  Security  Devices  and 
Procedures  for  Insured  Nonmember 
Banks,”  eliminating  the  requirement  that 
insured  nonmember  banks  routinely  file 
with  the  Corporation  standard  form 
reports  of  external  crimes. 

Reports  of  committees  and  officers: 

Minutes  of  the  actions  approved  by  the 
Committee  on  Liquidations,  Loans  and 
Purchases  of  Assets  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Reports  of  the  Director  of  the  Division  of 
Bank  Supervision  with  respect  to 
applications  or  requests  approved  by  him 
and  the  various  Regional  Directors 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street,  N.W., 
Washington,  D.C. 

Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr. 
Hoyle  L.  Robinson,  Executive  Secretary 
of  the  Corporation,  at  (202)  389-4425. 

Dated:  July  27, 1981. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

(S-1158-81  Filed  7-27-61;  3:54  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Agency  Meeting 
Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 


U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  August  3, 1981. 
the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors  pursuant  to  sections 
552b(c)(2),  (c)(4),  (c)(6).  (c)(8), 

(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)  of  Title 
5,  United  States  Code,  to  consider  the 
following  matters: 

Applications  for  Federal  deposit 
insurance: 

Warner  Center  Bank,  a  proposed  new  bank. 

to  be  located  at  21333  Oxnard  Street  Los 
'  Angeles  (Woodland  Hills),  California. 

Bank  of  the  Ocean,  a  proposed  new  bank,  to 
be  located  at  212  North  Clementine  Street 
Oceanside,  California. 

Pacesetter  Bank-Grand  Rapids,  a  proposed 
new  bank,  to  be  located  at  190  Monroe 
Avenue,  N.W.,  Grand  Rapids.  Michigan. 

Applications  for  Federal  deposit 
insurance  and  for  consent  to  establish  a 
branch: 

Central  Sierra  Bank,  a  proposed  new  bank,  to 
be  located  at  373  West  Saint  Charles  Plaza. 
San  Andreas,  California,  for  Federal 
deposit  insurance  and  for  consent  to 
establish  a  branch  at  1239  South  Main 
Street  City  of  Angels,  California. 

First  Western  Bank,  a  proposed  new  bank,  to 
be  located  at  1300  Main  Street  for  Federal 
deposit  insurance  and  for  consent  to 
establish  a  detached  teller  facility  (branch) 
at  Milam  and  Clay  Streets,  both  locations 
within  Houston,  Texas. 

Request  pursuant  to  section  19  of  the 
Federal  Deposit  insurance  Act  for 
consent  to  service  of  persons  convicted 
of  offenses  involving  dishonesty  or  a 
branch  of  trust  as  directors,  officers,  or 
employees  of  insured  banks: 

Names  of  person  and  a  bank  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8).  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act”  (5  U.S.C.  552b(c)(6),  (c)(8), 
and  (c)(9)(A)(ii)). 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  44,664-L  (Amendment  #3) — The 
Mission  State  Bank  and  Trust  Company, 
Mission,  Kansas 

Case  No.  44,863-L — International  City  Bank 
and  Trust  Company,  New  Orleans, 
Louisiana 

Case  No.  44,871-SR — The  People  Bank  of  the 
Virgin  Islands,  Charlotte  Amalie,  Virgin 
Islands 

Memorandum  and  Resolution  re:  Surety  Bank 
and  Trust  Company,  Wakefield, 
Massachusetts 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  procedings 
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(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents,  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of 
the  “Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be  exempt 
from  disclosure  pursuant  to  the  provisions 
of  subsections  (c)(2)  and  (c)(6)  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

Grievance  Officer’s  report  and 
recommendation  with  respect  to  the 
formal  grievance  of  a  Corporation 
employee: 

Name  of  employee  authorized  to  be  exempt 
from  disclosure  pursuant  to  the  provisions 
of  subsection  (c)(6)  of  the  "Government  in 
the  Sunshine  Act”  (5  U.S.C.  552b(c)(6)). 

Reports  of  committees  and  officers: 

Report  of  the  Director,  Office  of  Corporate 
Audits: 

Audit  Report  re:  City  and  County  Bank  of 
Campbell  County,  Jellico,  Tennessee. 
Report  of  the  Director,  Division  of 
Liquidation: 

Memorandum  re:  Reports  Required  Under 
Delegated  Authority  Compromise 
Settlements 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street,  N.W., 
Washington,  D.C. 

Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr. 


Hoyle  L.  Robinson,  Executive  Secretary 
of  the  Corporation,  at  (202)  389-4425. 

Dated:  July  27, 1981. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

JS-1157-81  Filed  7-27-81;  3:55  pm] 

BILLING  CODE  6714-01-M 


6 

FEDERAL  ELECTION  COMMISSION. 

[FR  NO.  1124] 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  July  30, 1981  at  10  a.m. 

CHANGE  IN  MEETING  AGENDA:  The 

following  matter  has  been  added: 

June  Management  Report 
Third  Quarterly  Report 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  S.  Eiland,  Public  Information 
Officer. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

(S-1150-81  Filed  7-27-81;  9:51  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD. 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  46,  date 
of  publication  should  be  July  28, 1981. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10  a.m.,  Thursday,  July  30, 
1981. 

PLACE:  1700  G  Street,  NW.,  board  room, 
sixth  floor,  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Marshall  (202-377- 
6679). 

CHANGES  IN  THE  MEETING:  The  following 
item  has  been  withdrawn  from  the 
agenda  for  the  open  meeting: 


Federal  Usury  Preemption. 
No.  520,  July  27, 1981. 
{S-1153-81  Filed  7-27-81;  11:20  am] 
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INTERNATIONAL  TRADE  COMMISSION. 

[USITC  SE-81-21A] 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  46  FR  36986, 
August  16, 1981. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  2:15  p.m.,  Monday,  July 
27, 1981. 

CHANGES  IN  the  MEETING:  Emergency 
action  to  close  a  portion  of  the  meeting 
originally  announced  as  open  to  the 
public. 

Pursuant  to  the  specific  exemptions  of 
5  U.S.C.  552b(c)(4)  and  in  conformity 
with  19  CFR  201.36(b)(4),  Commissioners 
Alberger,  Calhoun,  Bedell,  and  Stern 
voted  by  action  jacket  INV-81-094  to 
hold  a  portion  of  the  discussion  with 
respect  to  item  No.  5  [investigations  731- 
TA-69/78  (Sodium  Gluconate  from 
Belgium,  Denmark,  the  Federal  Republic 
of  Germany,  France,  Greece,  Ireland, 
Italy,  Luxemburg,  The  Netherlands,  and 
the  United  Kingdom) — briefing  and  vote] 
in  closed  session. 

Commissioners  Alberger,  Calhoun, 
Bedell,  and  Stem  determined,  pursuant 
to  19  CFR  201.37(b)  that  Commission 
business  requires  the  changes  in  the 
determination  of  the  Commission  to 
open  or  close  this  portion  of  the  meeting 
and  directed  the  issuance  of  this  notice 
at  the  earliest  practicable  time. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

[S-1154-81  Filed  7-27-81;  1:55  pm] 
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